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SSrnteb States! Court of Appeals 

District of Columbia Circuit 


No. 9908 


Betty Carole Coleman, Appellant 
vs. 

United States of America 
and 

Mabel Gertrude Coleman, Appellees 


Appeal From the Judgment of the District Court of the 
United States for the District of Columbia 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 

Jurisdiction is based upon the denial by the Veterans 9 
Administration of a claim by the appellant for insurance 
benefits undera contract of National Service Life Insur¬ 
ance issued upon the life of Charles Edward Coleman, 
deceased, thus giving rise to the statutory “disagreement” 
requisite to bringing suit in the Court below and to vest¬ 
ing in this Court appellate jurisdiction. Act of June 7, 
1942 as amended C. 320, 43 Stat. 612; U. S. C. Title 38, 
Section 445; Act of October 8, 1940 as amended, C. 757, 
54 Stat. 1014; U. S. C. Title 38, Section 817. 
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The existence of jurisdiction appears in the pleadings 
as follows: Complaint, para. 5 (J. A. 2); Answer U. S. A., 
para. II 7 (J. A. 3). 

STATEMENT OF CASE 

Charles Edward Coleman, the insured, while in the mili¬ 
tary service of the United States, applied for and obtained 
effective November 13,1942, a National Service Life Insur¬ 
ance Contract in the amount of $10,000 for which he desig¬ 
nated Mabel Gertrude Coleman, his mother (Appellee) 
as the principal beneficiary. On October 1,1943, at Turner 
Field, Georgia, the insured who had been an air cadet 
became an officer, and on October 5, 1943 he married Betty 
Carole Coleman, Appellant, who had been his sweetheart 

since 1939. 

v. 

On October 10 or 11, 1943 the insured in the service of 
his country was ordered to Salt Lake City and then to 
Pyote Field, Texas. On November 15, 1943 Appellant 
joined him and remained with him until January 15 or 
20, 1944, when the insured and the Appellant returned to 
their pre-war homes at Charlotte, North Carolina. On 
December 20,1943, prior to his departure from Pyote Field, 
Texas, the insured executed WD-AGO Form 41 “Designa¬ 
tion or Change in Address of Beneficiary” (Appellant’s 
Exhibit 2, J. A. 67A), in which he named Appellant as 
first beneficiary. Appellant’s Exhibit 8, which is a photo¬ 
static copy of the same WD-AGO Form 41, reflects by Vet¬ 
erans’ Administration stamp that it was received there on 
June 14,1946. 

At the time Appellant and insured returned to their 
homes at Charlotte, North Carolina, it was known that 
the latter would soon be processed for overseas duty. In¬ 
sured stayed in Charlotte for about three or four days 
when he left for Grand Island, Nebraska. On January 29, 
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1944, the insured signed “ Government Insurance Report 
Form” (Appellant’s Exhibit 10, J. A. 76A) at Grand 
Island, Nebraska Army Air Base which form stated: 

“2. On date of October 1, 1943, I took out $10,000 
in (National Service Life Insurance) (United States 
Government Insurance), naming you as my bene¬ 
ficiary. To cover the cost of this insurance, I have 
authorized a monthly deduction from my pay of $6.50.” 

This form was mailed by the insured to the Appellant and 
subsequently a copy of this was furnished to the Veterans 
Administration. On February 8, 1944 the insured entered 
foreign service, and on March 23, 1944 was reported miss¬ 
ing in action in a flight over Brunswick, Germany. On 
August 18, 1944, a “Report of Death”, WD-AGO Form 
52-1 (Appellant’s Exhibit 6), was prepared by the War 
Department and received in the Veterans’ Administration 
on August 21, 1944 and reflected that the first beneficiary 
of the deceased soldier was Mrs. Betty Coleman, wife, 
Appellant. 

Colonel Joseph F. O’Brien, who is presently assigned 
to the General Staff of the Army, testified (J. A. 35) that 
he was in charge of the War Department Life Insurance 
program from April, 1941 to November 23, 1943, and that 
in such capacity he had learned that Form WD-AGO 41 
(the same form as Appellant’s Exhibit 2, J. A. 67A) had 
been improperly used in a substantial number of cases for 
the designation of insurance beneficiaries rather than for 
its proper use as designation for six months’ gratuity pay. 

Colonel O’Brien’s testimony is corroborated by that of 
George W. Morse of the War Department (J. A. 19), by 
War Department Circular 71 dated March 13,1943 (Appel¬ 
lant’s Exhibit 3, J. A. 68A), and by the subsequent revision 
of WD-AGO Form 41 (Appellant’s Exhibit 4 (J. A. 70A)) 
and 11 which are identical) in which the caption is changed 
from “Designation or Change in Address of Beneficiary” 
to Designation or Change of Relative to be Paid Six 
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Months’ Gratuity in Case of Death.” Immediately under 
the caption on the revised form is the following: “Impor¬ 
tant: This form does not pertain to isnurance.” 

Irving S. Krakowsky who witnessed the WD-AGO Form 
41 (Appellant’s Exhibit 2, J. A. 67A) which was executed 
by the insured at Pyote Field, Texas, testified (J. A. 41) 
that this form had been used on occasions for insurance 
purposes. 

The position of the Appellee, the United States of Amer¬ 
ica, is that of a stakeholder. It admits that the insurance 
had matured by the death of the insured but asked for a 
determination by the Court as to the proper person to 
receive the insurance proceeds. 

The case was tried by the Court with jury waived and 
its finding was for the Appellee, Mabel Gertrude Coleman. 

1 STATUTESINVOVLED 

Act of June 7, 1942 as amended C. 320, 43 Stat. 612; 
U. S. C. Title 38, Section 445; Act of October 8, 1940 as 
amended, C. 757, 54 Stat. 1014; U. S. C. Title 38, Section 
817. 


STATEMENT OF POINTS 

1. The trial court erred in ruling that Appellant’s 
Exhibit 10 (J. A. 76A) standing alone could not “• • * be 
received as evidence of either intention or an affirmative 
act to effect a change of beneficiary.” (Judges Memo¬ 
randum, J. A. 9). 

2. The trial court’s findings of fact are clearly erro¬ 
neous. 







SUMMARY OF ARGUMENT 


Appellant’s Exhibit 10 (J. A. 76A) is on its face an 
unambiguous statement of insured’s intent that his wife 
(Appellant) have his National Service Life Insurance and 
standing alone constituted the necessary affirmative act to 
give effect to this intention. 

The trial court’s findings of fact are clearly erroneous 
in that they fail to reasonably account for undisputed evi¬ 
dence which would have compelled a different result. 

ARGUMENT 

1. The Trial Court Erred in Ruling That Appellant’s 
Exhibit 10 (App. p. 76A) Standing Alone Could Not “* * * 
Be Received as Evidence of Either Intention or an Affirma¬ 
tive Act to Effect a Change of Beneficiary.” (Judges 
Memorandum J. A. 9). 

Appellant’s Exhibit 10 (J. A. 76A) was the last act of 
the insured relating to his National Service Life Insur¬ 
ance. Its execution by the insured and his mailing it to 
Appellant are not questioned. The language of this Gov¬ 
ernment Insurance Report (Appellant’s Exhibit 10) is 
clear and unequivocal. It says in pertinent part: 

“On date of October 1, 1943, I took out $10,000 in 
(National Service Life Insurance) (United States Gov¬ 
ernment Insurance), naming you as my beneficiary. 
To cover the cost of this insurance, I have authorized 
a monthly deduction from my pay of $6.50.” 

There can be no doubt from the decided cases that Appel¬ 
lant’s Exhibit 10, by itself, could have constituted the neces¬ 
sary act of change. In Mitchell vs. Rutledge 165 F 2d 758 
where exactly the same “Government Insurance Report 
Form” was involved, the Court said: 
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“If a man possessing the degree of literacy re¬ 
quired of an officer in the United States Army Air 
Corps writes, ‘1 have taken out insurance and I have 
made you the beneficiary/ surely it is subserving tech¬ 
nicality to say that this is not sufficient evidence of an 
exercise of his right to change. True, it is not an 
actual change; but it is strong, almost incontrovertible, 
evidence of a change.” 

And in McKewen vs. McKewen, 165 F. 2d 761, the Court 
again said that the Government Insurance Report Form 
was evidence not only of the requisite affirmative act but 
also of the intent: 

“• * • and when that intent is evidenced by three 
separate, distinct, official, and unimpeached documents 
(including a Government Insurance Report Form), 
wherein he advised the insurer of his intent, and on 
the strength of these documents, the insurer waived 
the usual and formal notice of that intent, the Court 
need look no further in the absence of impressive evi¬ 
dence to the contrary.” (Parenthesis supplied.) 

• • • “Surely the three official documents signed 
by the deceased at two different times and places, 
wherein he stated that his wife was the beneficiary, 
constituted substantial evidence justifying the Court 
below in drawing the inference that the insured had 
done all that he deemed necessary in order to make 
his wife—to whom he owed the legal obligation of 
furnishing support—the beneficiary of his insurance.” 

Through the long case history of insurance cases involv¬ 
ing military men in World War I and World War II, the 
Courts have uniformly disregarded the form in which the 
soldier expresses his intent and the manner in which he 
carries it out. 

In Garm vs. Meek, 165 F. 2d 857, the insured wrote his 
brother that he had changed the beneficiary of his insur¬ 
ance and the Court in finding this letter satisfied the 
requirements of both intent and the act when viewed in 
the light of wartime conditions, said: 




7 


“• * * Here Corporal Ervin wrote his brother 
shortly before his death, not that he wanted or in¬ 
tended to change his beneficiary, but that * * I did 
change my insurance if any one gets it Mom will get 
it all, I didn’t change it because of what you said in 
your letter, I had allready for a couple reasons of 
my own, • • V (Italics supplied.) The above state¬ 
ment in Marine Ervin’s letter, which was admittedly 
genuine, considering the circumstances under which 
it was made, is almost equivalent to a dying declara¬ 
tion. Ervin knew how to change the beneficiary of 
his policy, since the record shows without dispute that 
he had changed it once before. His statement, there¬ 
fore, cannot be called a conclusion or opinion, but 
warrants the inference that he had already written the 
Veterans’ Administration requesting such change be¬ 
fore he wrote this letter. To hold otherwise is but 
to dispute the sanctity of a soldier’s word on the field 
of battle, as evidenced by a letter to his own brother.” 

In Roberts vs. U. S ., 143 F. 2d 573, evidence of insured’s 
intent and the 
execution of a 

by insured despite the official use 
of this form to designate a beneficiary of gratuity pay. 

And a long line of other cases have recognized 40k Form VD'ftGO 
41 in the same way. Van Doren vs. U. S. et ai„ 68 F. Supp. 

222; Woods vs. U. S ., 69 F. Supp. 760: Hartman vs. U. S. et 
ad 78 F. Supp. 227 ; Senato vs. U. £., JU§ F. SuppP.?.fc(D. C. 

N. Y. June 18, 1948; C. A. 38-118); Shapiro vs. U. S., 166 
F. 2d 240. 

And in our own District Court this same 41 was consid¬ 
ered as evidence of the soldiers intent and as evidence 
of the necessary act to effectuate this change. Farmdkis 
vs. U. S., CA 655-47; Citron vs. U. S., 69 F. Supp. 114. 

The Navy counterpart of the WD-AGO Form 41 was 
viewed in a similar light (Navy Form A-V(N) “Beneficiary 
Slip”) by our District Court in Cohn vs. U. S., CA 33,645. 
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World War I cases have followed the same pattern and 
have recognized in letters and other documents evidence 
of insured’s intent and the necessary acts. Fcurly et al vs. 
U. S-, 291 F. 238; Stede vs. Suwalski, 75 F. 2d 885; Claffy 
vs. Forbes, 280 F. 233; Johnson vs. White, 39 F. 2d 793; 
United States vs. Tuebert, 57 F. 2d 895; Peart vs. Chaze . 
13 F. 2d 908; Johnson vs. White, 39 F. 2d 793; Ambrose vs. 
U. S., 15 F. 2d 52. 

The unanimously expressed purpose of the Courts in 
their many decisions is to find “the real wish and purpose 
of the soldier, who exposed his life in the army for the 
safety of the government ...” Claffy vs. Forbes, supra. 
And the Courts have brushed “. . . aside legal technicali¬ 
ties to effectuate the manifest intention of the insured.” 
Roberts vs. U. S., supra. 

How then can the trial court in this case say that the 
insured’s last statement on the subject is in itself entitled 
to no consideration as evidence. This Government Insur¬ 
ance Report Form (Appellant’s Ex. 107 ~J: A. .^.^ is.not 
an ambiguous statement. It is not' a cffipur6d^tStement. 
And yet <the trial court said /that ' such a statement, 
“. . . standing alone ... is insufficient to be received as 
evidence of either intention or an affirmative act to effect 
a change of beneficiary.” (Judges Memorandum J. A. 9). 

Appellant contends that the Government Insurance Re¬ 
port Form (J. A. 67A) admittedly signed by the insured 
and sent to his wife (appellant), is in itself entitled to 
great weight as evidence of both the intent and the neces¬ 
sary affirmative act of insured to change the beneficiary of 
his National Service Life Insurance. There is no testi¬ 
mony in the entire record which gives such a guarantee of 
being an expression of this soldiers true intention. And 
it is in itself as equally trustworthy as the affirmative act. 

Both of these contentions are amply supported by the 
great weight of decided cases, (supra). 
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The trial judge who was visiting this jurisdiction from 
the Tenth Circuit (Wyoming) was undoubtedly influenced 
by the decision of the Tenth Circuit Court of Appeals in 
Bradley vs. XJ. S., 143 F. 2d 573. There the Court in speak¬ 
ing of a form similar to Appellant’s Ex. 10 (J. A. 76A) 
said: “It is not a notice of any kind, is not a direction 
that the name of the beneficiary be changed, and does not 
express or indicate even indirectly or inaptly a desire to 
have the beneficiary changed. Indeed, it is not a voluntary 
expression of any wish, desire or intention. At most it 
indicates a belief or understanding that his wife was the 
then present beneficiary. When given its most liberal 
construction in the light of all the facts and circumstances, 
we are convinced that it cannot be treated as an effectua¬ 
tion of the insured’s intention to change his beneficiary.” 

The Bradley decision has not been followed on the above 
point in other Circuits which have found substantially 
similar forms, that is, forms which state in effect that in¬ 
sured has named the wife (or other new beneficiary) as 
beneficiary of his National Service Life Insurance as sat¬ 
isfactory evidence of the intent and the act. McKewen vs. 
McKewen, Mitchell vs. XJ. S., Gann vs. Meek, supra. 

And, too, the dissenting opinion in the Bradley case has 
received indirect approval in later cases. In Shapiro vs. 
XJ. S. et al., supra, Judge Augustus W. Hand said in speak¬ 
ing for the majority of the Court: 

“The defendant-appellant relies on the opinion of 
Judge Murrah, speaking for the majority of the court, 
in Bradley v. United States * * *, from which Judge 
Phillips dissented. In the later decision by the Cir¬ 
cuit Court of Appeals of the Tenth Circuit in Collins 
vs. United States, supra, Bradley v. United States was 
distinguished on the facts. Each decision dealt with 
the question whether the evidence in the particular 
case showed that the insured had performed an act 
with intent to change his beneficiary. The Bradley 
decision held that he had not (Phillips, J., dissent- 
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ing), and the Collins decision that he had had. We 
cannot say that either decision differed as a matter 
of law from the other authorities *we have cited, or 
from the conclusion we have reached in the case at 
bar. If the Bradley decision be thought to differ, the 
conclusion reached in the dissenting opinion of Judge 
Phillips accords with our own views.” 

2. The Trial Courts findings of fact are clearly erroneous. 

The findings of fact made by the Trial Court in this 
case are clearly erroneous in that they fail to reasonably 
account for undisputed evidence which would have com¬ 
pelled a different lesult. It should be noted in this con¬ 
nection that the only findings of fact which are susceptible 
to analysis are those contained in the Judges Memorandum 
(J. A. 9) since the formal Findings of Fact are really only 
conclusions on the essential issues involved in this case. 
(J. A. 15). 

Appellants Exhibit 10 (J. A. 76A) is the undisputed 
statement of the insured which was mailed by him to the 
appellant just prior to overseas processing. This state¬ 
ment by the insured says that he has taken out ten thou¬ 
sand dollars ($10,000) in National Service Life Insurance 
and has named Appellant as beneficiary thereof. It is not 
possible to rationalize the lower court's verdict in this case 
with the statement contained in this Exhibit and which is 
in nowise disputed by any evidence whatsoever. And, this 
is the latest expression by the insured on the matter of his 
National Service Life Insurance. 

The trial court’s attempted explanation of the signifi¬ 
cance of appellant’s Exhibit 10 is not convincing and does 
not take into account the plain implications of the other 
evidence in the case. The court in its Memorandum com¬ 
mented upon the fact that the Government Insurance Re¬ 
port Form (Appellant’s Ex. 10, J. A. 76A) stated that it 
related to insurance under date of October 1,1943, whereas 
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appellant did not marry the insured until October 5, 1943. 
The record is clear as to the explanation for this apparent 
discrepancy. 

Appellant’s Exhibit 5 which is a War Department Regu¬ 
lation, relates in substance that prior to an air cadet being 
commissioned, the Government pays the premiums on his 
National Service Life Insurance and that subsequent to 
commissioning, the premium is paid by the insured. The 
insured in this case was commissioned on October 1, 1943, 
and to him, it was on this date that he took out the policy 
of insurance in question although actually the insurance 
was taken out in November, 1942. 

The logical interpretation of the statement in Appel¬ 
lant’s Exhibit 10 is that the soldier thought the insurance 
was taken out on October 1,1943 and meant that thereafter 
Appellant was designated beneficiary thereof. The limita¬ 
tions of the mimeographed form which was Appellant’s 
Exhibit 10 will be seen as responsible for the lack of a 
more precise statement of what occurred. But, there can 
be no doubt on this score since it fits precisely with all other 
facts in the case. 

The Court in its opinion further states, 

“had there been a request on behalf of the insured 
to transmit this (referring to Appellant’s Exhibit 10) 
to the Government Insurance Department or any other 
expressed desire in connection with its transmission, 
it would be strong evidence to be reckoned with in this 
case.” 

However, in Mitchell vs. United States, supra, where ex¬ 
actly the same Government Insurance Report form (Appel¬ 
lant’s Exhibit 10) (J. A. 76A) was involved, the Court 
had this to say: 

“The fact that nowhere in the Government records 
is there any record of the transactions accomplished 
in Louisiana on October 16, 1943, is not necessarily 
controlling and does not constrain us to hold that no 
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change of beneficiary was effectuated on that day, 
since the original of the Government Insurance Report 
Form filled out by Hardwick in Nebraska and filed 
with the War Department, we know to have been lost/’ 

It seems abundantly clear that the trial court has failed 
to reasonably explain or understand the significance of 
this Government Insurance Report Form and has erro¬ 
neously refused to give it any consideration. 

Another aspect of the trial court’s analysis and treat¬ 
ment of Appellant’s Exhibit 10 is the attempted qualifica¬ 
tion of this unambiguous document by evidence which ad¬ 
mittedly occurred at a date prior to the execution of the 
exhibit in question. It would be a different matter if there 
was any substantial ambiguity in the Government Insur¬ 
ance Report Form but there is none. And even if there 
were, there is no later evidence whatsoever in the record 
which would in any way tend to explain its meaning. 

The trial court, then, in order to be consistent has ignored 
the Government Insurance Report Form, and, as indicated 
in Appellant’s Point 1, supra, has ruled that as a matter 
of law, the form is evidence of neither an intention on 
the part of the insured to change the beneficiary of his 
National Service Life Insurance or of the required affirma¬ 
tive act to effectuate such an intention. 

Similarly, the trial court fails to satisfactorily explain 
or account for Appellant’s Exhibit 2 (J. A. 67A) which is 
WD-AGO Form 41 admittedly executed by the insured and 
designating Appellant as beneficiary. It is true that the 
correct use of this form 41 was for the designation of six- 
months gratuity pay but there was convincing evidence 
that this form had been misused on many occasions to 
designate a beneficiary of National Service Life Insurance, 
and there was nothing on its face to show that it was for 
the designation of the six-months gratuity pay rather than 
to designate a beneficiary of Naional Service Life Insur¬ 
ance. And the decisions in numerous cases have recog- 
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nized that this same Form WD-AGO 41 as a change of 
beneficiary of insurance. Van Doren vs. United States 
et al; Woods vs. United States; Hartman vs. United 
States, et al; Senato vs. United States; Shapiro vs. United 
States; Farmakis vs. United States (D. C. D. C.); Citron 
vs. United States; supra. 

In Van Doren vs. United States, supra, the Court in 
holding that the execution of Form 41 alone was sufficient 
to change the beneficiary said: 

“The instrument speaks for itself and requires no 
oral explanation of its meaning—it was not necessary 
to address the instrument to the Veterans’ Adminis¬ 
tration.’ ’ 

And Circuit Court Judge Augustus N. Hand had this to 
say about the same Form 41 in Shapiro vs. United States, 
supra: 

“The findings of the trial judge that Shapiro had 
changed the beneficiary of his insurance policy aTe 
indubitably supported. It is most unlikely that when 
he signed Form No. 41 that he could have intended 
any other act than to change the beneficiary of nis 
insurance policy. Not only was there compelling oral 
testimony to support this view, but the form actually 
signed was adequate in its language for that purpose. 
Moreover it was quite futile to use it to designate the 
beneficiary of the six months’ gratuity because the 
widow would take in preference to the mother with or 
without curvy designation. Therefore, unless Shapiro 
was familiar with the complexities of the particular 
uses of the various army forms there was nothing to 
prevent his using the form given him when he wished 
to change the beneficiary of his insurance policy.” 
(Italics supplied). 

The trial court also did not give recognition to other 
undisputed evidence which would have assisted it strongly 
in arriving at the correct verdict. Here was a newly mar¬ 
ried man who lived for only three months after his mar¬ 
riage to the Appellant and had a strong desire to care 


for her. His wife was his sweetheart for several years 
before the war. The insured made many moves between 
the time he was married and the time he was sent overseas 
and had little time to think of such matters as insurance. 
And, the Court could have taken judicial notice of the 
war-time confusion at Army posts where processing for 
overseas duties was going forward to account for the fail¬ 
ure to execute the officially correct forms. 

It is well settled that if the undisputed evidence admits 
of only one conclusion, an opposite finding will not be per¬ 
mitted to stand upon appeal. Strong vs. United States, 
46 Fed. 2257 Certiorari denied 284 U. S. 691, 76 L. Ed. 
582,52 S. Ct. 27; 3 Am. Jur. Section 902. 

All of this undisputed evidence when viewed in the light 
of insured’s final expression as set forth in Appellant’s 
Exhibit 10 (J. A. 76A) could have resulted in only one 
correct finding— that the insured intended to change the 
beneficiary of his National Service Life Insurance to Ap¬ 
pellant, his wife, and that he performed the prerequisite 
affirmative act to effect this change. 

Taking all the evidence which is unfavorable to appel¬ 
lant’s position, and it is all evidence from interested par¬ 
ties, it is not adequate or sufficient to sustain the lower 
court’s findings of fact because there is no satisfactory 
explanation for the last undisputed expression of the in¬ 
sured in Exhibit 10 where he said, to appellant, his wife: 

“On date of October 1, 1943, I took out $10,000 in 
(National Service Life Insurance) (United States Gov¬ 
ernment Insurance), naming you as my beneficiary. 
To cover the cost of this insurance, I have authorized 
a monthly deduction from my pay of $6.50.” 

The lower court’s findings of fact being clearly erro¬ 
neous, should be set aside. Rule 52(a), Federal Rules of 
Civil Procedure. 
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CONCLUSION 

The judgment below should be reversed with instruc¬ 
tions that judgment be entered for the appellant, Betty 
Carole Coleman. 

Respectfully submitted, 

Warren E. Miller 
David S. Allshouse 

Attorneys for Appellant 
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177 Filed Apr 16 1947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE ; 

UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

BETTY CAROLE COLEMAN, 434 East 52nd Street 
New York City, New York, Plaintiff 

vs. 

UNITED STATES OF AMERICA, Defendant 
Civil Action No. 1619-47 

Jury Action 

1. This snit is instituted on the provision that Section 
19 World War Veterans Act, 1924, is amended. 

2. On information and belief it is averred that plaintiff 
is a citizen of the United States and a resident of the 
State of North Carolina. 

3. On information and belief it is averred that plain¬ 
tiff and Charles E. Coleman were married on October 5, 
1943, and that plaintiff was his wife when he died on 
March 23,1944. ' 

4. On information and belief it is averred that subse¬ 
quent to October 5, 1943, the insured changed the bene¬ 
ficiary of his National Service Life Insurance Contract to 
plaintiff and plaintiff was the lawful beneficiary of said 
insurance at the time of his death, which occurred while 
said Contract was in full force and effect. 

5. On information and belief it is averred that a dis¬ 
agreement exists between plaintiff and the defendant, 
United States of America, with respect to said insurance. 

WHEREFORE, plaintiff demands judgment of defend¬ 
ant in the amount of $10,000.00 and asks that of the sum 
in which judgment is given, ten per cent (10%) thereof 
be deducted and paid to plaintiff’s attorney as reasonable 
fees therein. 

War era E. Miller 
Warem E. Miller 
Attorney in Fact For 
Betty Carole Coleman, 
Plaintiff 

• • • • 
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Answer 

Now comes the defendant, the United States of America, 
by George Morris Fay, United States Attorney in and for 
the District of Colnmbia, D. Vance Swann, Attorney, De¬ 
partment of Justice and Harris J. North, Attorney, De¬ 
partment of Justice, and for its answer to the complaint 
filed herein says: 

I 

Defendant admits the allegations contained in para¬ 
graphs 1 and 5 of the complaint. 

n 

Defendant alleges that it is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 2 and 3 of the com¬ 
plaint 

in 

Defendant denies each and every other allegation con¬ 
tained in the complaint 

FURTHER ANSWERING herein, the defendant will 
respectfully show the court: 

I 

That Charles Edward Coleman, while in the military 
service of the United States, applied for and obtained, 
effective November 13, 1942, a National Service Life In¬ 
surance contract in the amount of $10,000, for which he 
designated Mabel Gertrude Coleman, his mother, as the 
principal beneficiary, and Lester Byrne Coleman, his 
father, as the contingent beneficiary. 
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That Charles Edward Coleman died on March 23, 
• 1944 while the said contract was in full force and effect. 

Ill 

That a claim for the benefits payable under the said 
contract of insurance was filed with the Veterans Adminis¬ 
tration by Mabel Gertrude Coleman, who alleged that at 
the time of Charles Edward Coleman’s death she was the 
beneficiary of record. 


IV 

That a claim for the said insurance benefits was also 
filed with the Veterans Administration by the plaintiff, 
Betty Carole Coleman, in which she alleged that her hus¬ 
band, Charles Edward Coleman, subsequent to their mar¬ 
riage changed the beneficiary designation for his insurance 
contract from his mother, Mabel Gertrude Coleman, to her¬ 
self, which designation was in force at the time of his 
death. 


V 

That the Veterans Administration denied the claim of 
Betty Carole Coleman and decided upon the available evi¬ 
dence that Mabel Gertrude Coleman wets the lawful bene¬ 
ficiary entitled to receive payment of the said insurance 
benefits. 

VI 

That the Veterans Administration, upon receipt of notice 
that Betty Carole Coleman had instituted this suit sus¬ 
pended further payment of insurance benefits to Mabel 
Gertrude Coleman and will make no further payment until 
the respective rights of the parties concerned are judicially 
determined. 
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VTI 

That the defendant admits liability under the said con¬ 
tract of insurance in the sum of $10,000 to the beneficiary 
lawfully entitled thereto and stands ready and willing to 
pay the monthly installments or other benefits provided 
thereunder. 


181 VIII 

That in order to avoid a multiplicity of suits and 
the possibility of subjecting this defendant to double lia¬ 
bility under the contract of insurance, it is essential that 
this court determine in this action whether Betty Carole 
Coleman or Mabel Gertrude Coleman is entitled to receive 
the said insurance benefits. 


IX 

That Mabel Gertrude Coleman is an indispensable and 
proper party to this suit and should be joined as a party 
defendant in accordance with the provisions of Section 
617, National Service Life Insurance Act of 1940 (Section 
817 Title 38 U. S. C. A.), and Section 19, World War 
Veterans Act of 1924, as amended (Section 445 Title 38 
U. S. C. A.). 


X 

That Mabel Gertrude Coleman is a resident of the State 
of North Carolina and her address is 2019 Lombardy 
Circle, Charlotte, North Carolina. 

WHEREFORE this defendant prays (1) that the court 
order that Mabel Gertrude Coleman be made a party de¬ 
fendant to this action and that she be served with a sum¬ 
mons and a copy of the plaintiff’s complaint, together 
with a copy of this answer and be required to interplead 
her claim herein; (2) that upon a final hearing the court 
adjudge whether Betty Carole Coleman or Mabel Gertrude 
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Coleman or either of them is entitled to receive the insur¬ 
ance benefits payable under the said contract of insurance 
and direct payment of said insurance benefits to the person 
thereunder entitled; (3) that the court discharge this de¬ 
fendant from any and all liability in the premises except 
to the person or persons, if any, who shall be adjudged 
entitled to receive said insurance benefits; (4) that in the 
event of recovery by either Betty Carole Coleman or Mabel 
Gertrude Coleman, a reasonable attorney’s fee not to 
exceed ten per cent of the amount recovered be allowed 
by the court to the attorney of record representing the 
prevailing party, pursuant to the provisions of Section 
617 of the National Service Life Insurance Act of 
182 1940 (Section 817 Title 38 U. S. C. A.), and Section 

500, World War Veterans Act of 1924, as amended 
Section 551 Title 38 U. S. C. A.); (5) for its costs and 
such further relief as may to the court seem proper. 

George Morris Fay 
George Morris Fay 
United States Attorney 
D. Vance Swann 
D. Vance Swann 
Attorney, Department of 
Justice 

Harris J. North 
Harris J. North 
Attorney, Department of 
Justice 

• • • • 

184 Filed Jul 16 1947 Charles E. Stewart, Clerk 

Answer of Defendant, Mabel Gertrude Goleman 

Now comes the defendant, Mabel Gertrude Coleman, and 
for her answer to the complaint filed herein, says: 






First Defense 

The complaint fails to state a claim against this defend¬ 
ant upon which relief can be granted. 

Second Defense 

This defendant admits the allegation contained in para¬ 
graph 3 of the complaint; denies the allegation contained 
in paragraph 1 of the complaint; alleges that she is with¬ 
out knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in paragraphs 
2 and '5 of the complaint and denies each and every other 
allegation contained in the complaint. 

FURTHER ANSWERING, this defendant respectfully 
states: * 


I 

That Charles Edward Coleman was the son of the de¬ 
fendant, Mabel Gertrude Coleman. 

185 n 

That Charles Edward Coleman, while in the mili¬ 
tary service of the United States, applied for, and ob¬ 
tained, effective November 13,1942, a National Service Life 
Insurance contract in the amount of $10,000, for which he 
designated the defendant, Mabel Gertrude Coleman, his 
mother, as the principal beneficiary and Lester Byrne Cole¬ 
man, his father, as the contingent beneficiary. 

m 

That Charles Edward Coleman died on March 23, 1944 
while the said contract was in full force and effect. 

IV 

That this defendant, as a beneficiary of record, filed a 
claim with the Veterans Administration in September, 
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1944, for the benefits payable under the said contract of 
insurance. 

y 

That the Veterans Administration decided on June 18, 
1946 that the defendant, Mabel Gertrude Coleman, was the 
lawful beneficiary entitled to receive payment of the said 
insurance benefits, and pursuant thereto made monthly 
payments to her of such benefits from March 23,1944. 

VI 

That the Veterans Administration on May 28, 1947, 
advised this defendant that by reason of the institution of 
this suit insurance payments to this defendant were sus¬ 
pended. 

WHEREFORE this defendant demands (1) that the 
complaint be dismissed; (2) that the defendant, Mabel Ger¬ 
trude Coleman, be found to be the lawful beneficiary to 
receive the insurance benefits payable under the said con¬ 
tract of insurance; (3) that the court direct payment 
186 of the said insurance benefits to her in accordance 
with the contract of insurance; (4) that a reason¬ 
able attorney’s fee, not to exceed ten percent of the con¬ 
tract, be allowed by the court to this defendant’s attorney 
as reasonable fees herein. 

Mabel Gertrude Coleman 
Mabel Gertrude Coleman 
c/o Clark, Ratcliff & Ratcliff 

725 15th Street, N. W. 

Washington, D. C. 

Clark, Ratcliff & Ratcliff 

By James T. Clark 
James T. Clark 

. Attorney for defendant 
Mabel Gertrude Coleman 
725 15th Street, N. W. 

Washington, D. C. 

• • • • 
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Judge’s Memorandum 

KENNEDY (of Wyoming) Judge Assigned. 

Dated: February 18,1948. 

This is a suit in which the plaintiff seeks, as a substitute 
beneficiary, to recover the benefits under a National Serv¬ 
ice Life Insurance Policy issued upon the life of Charles 
Edward Coleman and is being prosecuted against the 
United States as the insurer and the defendant Mabel 
Gertrude Coleman as the named beneficiary who was 
brought in as an intervener after the institution of the 
suit. 

188 The case was tried to the Court without the in¬ 
tervention of a jury and after oral arguments, coun¬ 
sel requested the opportunity to file trial briefs, suggest¬ 
ing that the adjudicated cases covering the points herein 
specifically involved were made up of distinctions which 
might be more readily analyzed by the Court through an 
examination of some of the authorities. The request was 
granted and trial briefs have been submitted. 

In brief, the determining facts are substantially as 
follows: While in the service as an Air Corps Cadet, the 
insured applied for and received a $10,000 policy in which 
his mother was designated as principal beneficiary. The 
policy was subsequently delivered to his mother at her 
home by the insured. He was at the time unmarried. On 
October 1, 1943, the insured was commissioned as a second 
lieutenant in the Air Corps at which time he listed on a 
government form his mother as his principal dependent 
and emergency addressee. On October 5,1943, the insured 
was married to the plaintiff. On December 23, 1943, in¬ 
sured executed AGO Form No. 41 entitled “Change of 
Beneficiary ”, which was the regular and ordinary form 
prepared by the War Department to be used by a service 
man in designating the name and address of his wife or 
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child, if any, or some other dependent, to receive six 
months’ of his pay, known as “gratuity pay” in the event 
of his death. This form designated his wife, the plaintiff, 
as the beneficiary in the event of his death and upon the 
basis of this designation the plaintiff subsequently re¬ 
ceived at his death the arrears of his pay amounting to 
something over $700.00 and the six months’ gratuity in the 
amount of some $1400.00. Insured was stationed at vari¬ 
ous army training centers before being transferred to the 
war area in Europe and while at an army air base located 
at Grand Island, Nebraska, there was received by his wife, 
without anv formal letter of transmittal, a mimeo- 
189 graphed form filled in by which it was purported 
to convey the information that on October 1, 1943, 
the insured had taken out a $10,000 policy naming the wife 
as beneficiary and had authorized a monthly deduction 
from his pay of $6.50 to cover the cost of such insurance. 
The insured was reported missing in action on March 23, 
1944, which was changed by the War Department later to 
killed in action. The defendant mother, designated as bene¬ 
ficiary, filed a claim with the Government for such insur¬ 
ance and the Government recognized such claim and began 
payment of same which continued until sometime in May 
1947, after the present action was filed by the plaintiff. 
The mother was then brought in as a party defendant and 
this contest is between the widow and the mother of the 
insured. 

There has developed in the last few years a considerable 
line of contested cases of the same character as here pre¬ 
sented, many of which appear in the published reports. 
The principles of law, however, which should control the 
consideration of evidence in cases of this character may 
be said to be fairly well established and uniform: (a) The 
burden of proof is upon one who asserts a change of bene¬ 
ficiary to sustain such change by a preponderance of the 
evidence: (b) That in order to establish the fact that there 
has been a change of beneficiary, there must have been an 
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expressed intention of the insured to change the bene¬ 
ficiary and accompanied by some subsequent affirmative act 
having for its purpose the carrying into effect of such 
intention; (c) In Government insurance cases involving 
change of beneficiary, Courts will brush aside legal techni¬ 
calities in an effort to effectuate a manifest intent of the 
insured; (d) It is not necessary that the so-called “exe¬ 
cuted” change of beneficiary be delivered to the insurer 
before the death of the insured if the machinery has been 
set in motion by which it would appear to be the 
190 intent of the insured that it should be so delivered 
to effect a change in the beneficiary; (e) Each case 
must be decided upon its own individual facts and circum¬ 
stances. 

It would appear that these general rules have been ap¬ 
proved in all the cases which have been examined, some 
of which are Bradley v. U. S. (10th Cir.) 143 F. 2d 573, 
Collins v. U. S. (10th Cir.) 161 F. 2d 64, and Roberts v. 
U. S. (4th Cir.) 157 F. 2d 906, in all of which many other 
cases are cited expressing similar views. It would seem to 
remain only for the Court to apply these principles of law 
to the facts which were developed upon the trial. 

The plaintiff sought to carry the burden placed upon her 
by the law to establish satisfactorily the change of bene¬ 
ficiary from the mother to herself by relying first upon the 
so-called change of beneficiary which was executed by the 
insured on a form known in this case as AGO No. 41, 
under the assumption that this form had been used by the 
insured to change the beneficiary in his life insurance 
while, in fact, it was intended by the War Department to 
cover only the designation of beneficiary for gratuity pay¬ 
ments. It is true that evidence was offered that numbers 
of service men had made a mistake and used this form in 
an attempt to indicate a change in life insurance bene¬ 
ficiary, supplemented by proofs that subsequently, when 
it was seen that these mistakes were being made, the War 
Department substituted new forms for the purpose which 
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carried the statement that they did not refer to life insur¬ 
ance. The difficulty with this type of evidence is that 
there is an absolute lack of any proof that at the time it 
was executed by the insured he expressed any intention 
that it was being used for the purpose of changing the 
beneficiary of life insurance and, while there may have 
been a considerable number—variously estimated by 
191 different army officials—who had used this form for 

the purpose not intended, it should be remembered 
that with the millions of men in the service, it must have 
been the exception that such forms were used erroneously 
to cover life insurance and not gratuity. It therefore falls 
short of convincing proof that it was intended by the in¬ 
sured to make a change of beneficiary in his insurance 
policy. 

The principal additional evidence relied upon by the 
plaintiff is that statement which was received in a letter 
by her, known in this case as “Plaintiff’s Exhibit 10”, 
signed by the insured, which set forth that on the date 
October 1, 1943, he took out $10,000 in National Service 
Life Insurance naming the wife as beneficiary. This in¬ 
strument, as before stated, was received by the wife with¬ 
out a letter of any kind and was on a mimeographed form 
known as “Bomb Wing” in the service, its date being 
January 29, 1944. Had there been a request on behalf 
of the insured to transmit this to the Government Insur¬ 
ance Department or any other expressed desire in con¬ 
nection with its transmission, it would be strong evidence 
to be reckoned with in this case. While it might be con¬ 
sidered as what is known as an affirmative act to accom¬ 
plish a change in beneficiary, there is no supporting evi¬ 
dence in the case which indicates any expressed intention 
on the part of the insured to change the beneficiary. In 
fact, the entire evidence in the case is to the contrary. 
The statement did not properly describe the insurance 
as it related to insurance under date October 1,1943, while, 
as a matter of fact, he was not married to the plaintiff until 
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October 5, 1943, which is at least an unexplainable discrep¬ 
ancy. Counsel for defendant have ventured the assertion 
that it was sent by mistake and probably was intended for 
the mother. We cannot speculate too strongly in regard 
to why and for what purpose it was sent as, standing alone, 
it is insufficient to be received as evidence of either inten¬ 
tion or an affirmative act to effect a change of bene¬ 
ficiary. 

192 The widow testified that there was never any 
conversation between her and her husband in regard 
to life insurance in any way. On the other hand, the 
testimony on behalf of the mother is to the effect that the 
insured had discussed the matter of his government insur¬ 
ance with her and at one time, in the presence of his 
wife, the plaintiff, in which it was testified that he had 
stated that he desired his mother to have his government 
insurance for the reason that she did not have enough to 
live on and he could not bear to see her work, which she 
was then doing in order to support herself and a younger 
brother of the insured, and that in the event of his death 
his wife would have his gratuity payments and a monthly 
pension as long as she lived and remained unmarried. The 
widow denied being present at any such conversation. In 
addition, there was testimony to the effect that the insured 
had told an old friend of the family that he was leaving 
his government insurance to his mother inasmuch as she 
and his father had had domestic difficulties and there had 
been a divorce with resulting benefits which did not bring 
her sufficient to live on without working. 

The matter is therefore left in this situation: There is 
no proof of any expressed intention on the part of the 
insured to change the beneficiary in his government policy 
but positive evidence to the effect that he did not intend 
or desire to change the beneficiary from his mother to his 
wife which, if we consider the formal statement mailed to 
the wife as some affirmative act on his part to effect a 
change of beneficiary, the other necessary element of ex- 
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pressed intention is entirely absent of any proof ,and 
it is, in fact, strongly rebutted by the evidence offered on 
behalf of the mother. 

The Bradley case, which is relied upon by all counsel is 
in fact a much stronger case, in my opinion, to sustain the 
intention for a change of beneficiary than the case 
193 at bar. There a confidential personal report, exe¬ 
cuted by the insured, filed with his group head¬ 
quarters, in which his wife was designated as beneficiary, 
was held insufficient by the Court to sustain the intention 
of change. In the case of Butledge v. U. S. 72 F. Supp. 
352, relied upon by plaintiff, there was evidence that the 
insured and another had gone to an office for the purpose 
of changing their respective insurance policies and that the 
insured had stated that while he had government insur¬ 
ance in his mother’s name, he had now changed the bene¬ 
ficiary to his wife. This evidence was a strong support 
of expressed intention. Counsel for plaintiff furnished the 
Court with a purported decision, not yet reported, in the 
Western District of Missouri, known as Hartman v. U. S. 
and Hartman, in which there was a finding for the widow 
as against the mother who was designated as beneficiary. 
In that case, however, there were apparently several exe¬ 
cuted statements in which the insured had filled out forms 
wherein he mentioned his wife as beneficiary but the strong¬ 
est evidence was that the mother herself wrote a letter to 
the wife stating that her son intended that the wife should 
have the insurance. 

After reviewing the evidence in the case and applying to 
it the rules of la wwhich have heretofore been laid down 
in many Court decisions, I can arrive at no other conclusion 
but that plaintiff has not sustained the burden of proof 
cast upon her in showing that the insured had expressed 
an intention to change the beneficiary in his policy and 
had performed any affirmative act which went as far as he 
reasonably could, under the circumstances, to carry out 
that intention. In consequence, the finding must be in 
favor of the mother, Mabel Gertrude Coleman. 


✓ 
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Counsel for the prevailing defendant will be allowed ten 
per cent (10%) of all payments under the policy as and 
when said payments are made by the insurer. 

194 Counsel for said defendant will prepare and sub¬ 
mit findings of fact and conclusions of law in har¬ 
mony with the views herein expressed with such additional 
basic findings as are inherent in the issues joined, in col¬ 
laboration with plaintiff’s counsel, together with an appro¬ 
priate judgment in defendant’s favor, on or before March 
6, 1948. Plaintiff may have all suitable exceptions to 
adverse findings and conclusions. 

• t • • 

195 Filed Mar 13 1948 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause having come on for trial before the Court 
without a jury, on the 13th day of January, 1948, a trial 
by jury having been expressly waived by the parties; and 
it appearing to the Court that the only controversy in this 
case is whether the plaintiff, Betty Carole Coleman, or 
the co-defendant, Mabel Gertrude Coleman, is entitled to 
the proceeds of the National Service Life Insurance policy 
which is the subject matter of the litigation; and it further 
appearing to the Court that the defendant, United States 
of America, is ready and willing to pay the proceeds of 
the policy to the person that the Court determines is en¬ 
titled thereto; 

And the Court having duly considered the pleadings, the 
evidence, the arguments of counsel, and the briefs filed 
by the parties, and being fully advised in the premises, 
hereby makes the following findings of fact and conclu¬ 
sions of law: 


Findings of Fact 

(1) That Charles Edward Coleman (hereinafter re¬ 
ferred to as the insured), while in the military service of 
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the United States, applied for and was granted a Ten 
Thousand Dollar ($10,000) policy of National Service Life 
Insurance, effective November 13,1942 (identified as policy 
No.. N-6161643), for which he designated his mother, Mabel 
Gertrude Coleman, as the principal beneficiary, and his 
father, Lester Byrne Coleman, as the contingent bene¬ 
ficiary. 

196 (2) That the insured was killed in action in line 

of duty on March 23, 1944, on which date the said 
policy of insurance was in full force and effect. 

(3) That the insured did not, during his lifetime, 
change the beneficiary under the said policy No. N-6161643 
from his mother, the defendant, Mabel Gertrude Coleman, 
as the principal beneficiary, to the plaintiff. That at the 
time of the death of insured, the defendant, Mabel Gertrude 
Coleman, continued to be designated as the principal bene¬ 
ficiary of the said policy. 

(4) That prior to the institution of this action, defend¬ 
ant, Mabel Gertrude Coleman, and plaintiff each filed with 
the Veterans Administration claims for the benefits of the 
insurance. That plaintiff’s claim was denied by the Veter¬ 
ans Administration, and the claim of said defendant for 
the benefits of the said policy was approved and an award 
made to her in her favor. 

Conclusions of Law 

(1) That the Court has jurisdiction of the subject 
matter of this litigation and the parties thereto. 

(2) That the defendant, Mabel Gertrude Coleman, is 
entitled to judgment against the defendant, the United 
States of America, for the death benefits under the $10,000 
policy of National Service Life Insurance No. N-6161643 
herein sued upon. 

(3) That the plaintiff, Betty Carole Coleman, is not 
entitled to recover anything of and from the defendant, 
United States of America, under the said policy; and that 
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the defendants, United States of America and Mabel Ger¬ 
trude Coleman, are entitled to judgment dismissing on the 
merits the plaintiff’s complaint against them. 

(4) That Clark, Ratcliff and Ratcliff, attorneys for de¬ 
fendant, Mabel Gertrude Coleman, are entitled to a reason¬ 
able attorneys ’ fee for the services they have rendered the 
defendant in this action, which fee the Court fixes 
197 as ten percentum (10%) of the amount of the install¬ 
ments which have accrued to the defendant to date, 
and ten percentum (10%) of any and all installments 
which may hereafter be paid to the defendant by virtue of 
and pursuant to this judgment. 

Let judgment be entered accordingly. 

This 10 day of March, 1948. 

T. Blake Kennedy 

Justice 


• • • • 
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Judgment 

The Court, having made findings of fact and conclusions 
of law in favor of the defendant, Mabel Gertrude Coleman, 
it is by the Court this 10 day of March, 1948, 

ORDERED, ADJUDGED AND DECREED, as follows: 

(1) That the defendant, Mabel Gertrude Coleman, as 
the designated principal beneficiary under the $10,000 Na¬ 
tional Life Insurance Policy No. N-6161643 herein sued 
upon, do have and recover of and from the defendant, the 
United States of America, the death benefits under the said 
policy, the rate, monthly installments and the aggregate 
sum of the installments which have accrued to date to 
be computed by the Veterans Administration in accordance 
with the procedures prescribed for the payment of the 
proceeds of National Service Life Insurance. 

(2) That the defendant, United States of America, 
deduct ten percentum (10%) of the total sum of the in- 
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stallments which have accrued to the defendant, Mabel 
Gertrude Coleman, to date, and also ten percentum (10%) 
of any and all future installments which may be paid to 
the defendant under the said policy, by virtue of and pur¬ 
suant to this judgment, and pay the same to Clark, Ratcliff 
and Ratcliff, her attorneys of record, for services ren¬ 
dered on behalf of the defendant in this action. 

199 3. That the complaint of the plaintiff, Betty 
Carole Coleman, against the defendants, United 

States of America and Mabel Gertrude Coleman, be and 
it is hereby dismissed on its merits. 

T. Blake Kennedy, Justice 

• • • • 

200 Filed Apr 12 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 12th day of April, 1948 
that BETTY CAROLE COLEMAN hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 13th 
day of March, 1948 in favor of MABEL GERTRUDE 
COLEMAN against said BETTY CAROLE COLEMAN 
and UNITED STATES OF AMERICA. 

Warren E. Miller 
Warren E. Miller 
Attorney for Plaintiff 
1012 Barr Building 
910 Seventeenth St. N. W. 
Washington, D. C. 

Mail copies to: 

James T. Clark, 725 15th St. N. W. 

Attorney for Defendant 
Mabel Gertrude Coleman 
George Morris Fay 
United States Attorney 
for the United States of America 
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8 George W. Morse 

• • • • 

BY ME. ALLSHOUSE: 

Q Mr. Morse, please state your full name and 

9 occupation. A George W. Morse, Chief Clerk, En¬ 
listed Personnel Information Section, Adjutant Gen¬ 
eral’s office. 

Q Is that the Office of Defense now or is it still the War 
Department? A Well, the Adjutant General’s Office is 
a branch of the Office of Defense. 

Q How long have you been in your present position, 
Mr. Morse? A Since 1941. 

Q Are you familiar with W. D., A. G. 0. Form 41? A 
Yes, sir. 

Q I hand you Plaintiff’s Exhibit 2 and ask you if 
that is a photostatic copy of a W. D., A. G. 0. Form 41. 
A It is. 

Q Would you tell the Court what the official purpose 
of W. D., A. G. 0. Form 41 is? A To change the bene¬ 
ficiary for the six months gratuity. 

Q Mr. Morse, I ask you, Do you have any knowledge 
as to whether this form was used for any other purpose? 
A It was submitted to the Veterans Administration erro¬ 
neously. It was intended to be sent to the War Depart¬ 
ment. The regulations provide it be sent to the War De¬ 
partment for use in changing the designation of a bene¬ 
ficiary for the six months gratuity. 

10 MR. CLARK: I object to this line of testi¬ 
mony. He is testifying as to something without his 

knowledge. It is entirely hearsay on his part. It is irrele¬ 
vant as to the use of the form in this particular case. 
I submit, if Your Honor please, that as to what extent it 
may have been used in one instance or a thousand other 
instances is not germane to the issue here. 

THE COURT: Do you know that it was used for the 
particular purpose in this case? 
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THE WITNESS: I know that it was missent to the 
Veterans Administration. 

THE COURT: Do you know that of your own knowl¬ 
edge? 

THE WITNESS: Yes, sir. 

MR. ALLSHOUSE: I believe he misunderstood. 

THE WITNESS: In this particular case I do know. 
I have a record of the fact that the forms were erroneously 
sent to the Veterans Administration. 

THE COURT: In this case ? 

THE WITNESS: No, sir, in a great number of cases. 

I know that they were eromeously sent to the Veterans 
Administration instead of to the War Department. 

1 Q For what purpose were they sent to the Veterans 
THE COURT: You may testify that far. 

BY MR. ALLSHOUSE: 

Q For what purpose were they sent to the Vet- 

II erans Administration? A That I am unable to 
state. 

Q Do you have there a regulation or a circular issued 
by the War Department with reference to the use of this 
form? A Yes, sir. 

Q What is that regulation? A War Department Cir¬ 
cular No. 71, dated March 13,1943. 

MR. ALLSHOUSE: I would like to have this marked 
for identification as Plaintiff’s Exhibit 3. 

THE WITNESS: You may have a copy of that, but 
I have to take that one back to the office. 

MR. ALLSHOUSE: If Your Honor please, may we 
use a photostatic copy to replace the original? 

THE COURT: Yes, if there is no objection. 

MR. CLARK: No objection. 

MR. ALLSHOUSE: I have a photostatic copy of that 
regulation. 

T HE COURT: That may be marked in evidence—the 
copy—and the witness may retain his official copy. 

THE WITNESS: It is our file copy. 
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THE COURT: Yes. 

(The document above referred to was marked Plaintiff’s 
Exhibit 3 for identification.) 

BY MR. ALLSHOUSE: 

Q This is from the official records of the War 

12 Department? A Yes, sir. 

MR. ALLSHOUSE: If Your Honor please, I would 
like to read from this. I understand there has been no 
objection to its being offered. 

MR. CLARK: No objection. 

MR. ALLSHOUSE: Paragraph IV of this circular, 
which is dated March 13, 1943, is entitled “Preparation 
and submission of W. D., A. G. 0. Form No. 41 (Designa¬ 
tion or Change of Address of Beneficiary)”—that is 
Plaintiff’s Exhibit 2, that W. D., A. G. 0. form. It reads: 

“W. D., A. G. 0. Form No. 41 (Designation or Change 
of Address of Beneficiary) received in the War Depart¬ 
ment indicates that proper supervision is not being exer¬ 
cised by responsible commanders in the preparation and 
transmission of this report.” 

MR. CLARK: Read the whole thing. If you are going 
to put it in evidence I think the whole form should be 
read. 

MR. ALLSHOUSE: The rest of it has to do with 
other things. 

MR. CLARK: From our viewpoint, Paragraph No. IV 
you are reading from has nothing to do with this case, 
but if you are going to read any part of it, then I should 
think you ought to read it all. Read the whole circular. 

MR. ALLSHOUSE: If Your Honor please, the 

13 rest of the circular has to do with travel allowance 
of Army nurses, revision and changes in Army regu¬ 
lations, and so on. It is all in evidence, but the part I read 
is the only portion we believe is germane. 

THE COURT: The other side may read it if he thinks 
there is anything material in it. 
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MR ALLSHOUSE: Continuing with Paragraph IV: 

“While it is the responsibility of the individual con¬ 
cerned to prepare this form, it is the duty of the com¬ 
manding officer frequently to bring to the attention of the 
members of his command the need for the submission of 
this form, and also to insure that the form is properly pre¬ 
pared prior to transmission to The Adjutant General. 

“The errors most commonly noted are— 

“a. Army serial number incorrect or not shown. 

1 “b. Grade and organization not shown. 

“c. Failure to complete each item. 

‘ ‘ d. Signature of designator not included. 

“ e. Not correctly witnessed. 

“f. Use of the form for designating beneficiary for 
Government Life Insurance, for which purpose the form 
was not intended.” 

The rest of it is, “4. Unless the form is properly pre¬ 
pared,” and so on. Well, I will read it. “Unless the 
form is properly prepared, signed, and witnessed it 
14 is not a valid document and cannot be accepted as 
sufficient proof of designation of beneficiary/’ The 
rest of it has to do with that aspect of it. 

THE COURT: Better return that and introduce the 
copy. 

BY MR. ALLSHOUSE: 

Q Now, Mr. Morse, did there come a time when this 
form, W. D., A. G. 0.41, was revised? 

MR. CLARK: I object, Your Honor. That is still not 
germane to the use of the particular form that was used 
in this paritcular case by the insured. He is talking about 
generalities; he is talking about something that, so far as 
we know, has no connection with the case. It is irrelevant 
to the presentation of the issue here. 

THE COURT: That I am unable to determine at the 
present time. 

MR. ALLSHOUSE: If Your Honor please, our pur¬ 
pose in making this offer in determining that the form was 
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revised, is to show the recognition of the nse of the form 
for insurance purposes. 

MR. CLARK: As far as this particular insured is con¬ 
cerned, you are making no offer to show that that change 
applied in this case, or that he had knowledge of any of 
this—that the witness had any knowledge of the insured’s 
intent to the use of the form. You are not tying it in. Your 
whole attempt is purely irrelevant to the use of the 

15 form by the msured here. 

TELE COURT: Objection overruled. If it is 
irrelevant or immaterial, I will decide it later. 

MR. CLARK: Thank you, sir. 

BY MR. ALLSHOUSE: 

Q Did there come a time, Mr. Morse, when the form 
was revised? A Yes, sir. 

Q Do you have a copy of the revised form with 
you ? A Let me see what forms I have here. 

MR. CLARK: Are you offering that in evidence? 

MR. ALLSHOUSE: Yes. 

MR. CLARK: May I see it, please ? 

MR. ALLSHOUSE: May I have the revised form? 
THE WITNESS: The last one ? 

MR ALLSHOUSE: The one that was revised subse¬ 
quent to the Form 41 dated July 17,1942. 

THE WITNESS: I have that form. Then I have the 
revision of that form. 

MR. ALLSHOUSE: That is the one I want. I would 
like to offer that as Plaintiff’s exhibit 4. 

THE COURT: Any objection? 

MR. CLARK: We have no objection, sir. 

(The document above referred to was marked Plaintiff’s 
Exhibit No. 4 for identification.) 

16 MR. ALLSHOUSE: I would like to read certain 
portions of this form, if Your Honor please. This 

is W. D., A. G. 0. Form No. 41,6 September 1943. The 
caption is: “Designation or change of relative to be paid 
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six months’ gratuity in case of death. Important: This 
form does not pertain to insurance.” 

BY MR. ALLSHOUSE: 

Q Mr. Morse, do you have with you the Army regula¬ 
tion relating to insurance for air cadets? A I do. 

MR. ALLSHOUSE: I might say, Your Honor, that 
the purpose in offering this is to show that until this 
insured became an officer, premiums on his insurance were 
paid by the Government, and it was not until after he 
became an officer on October 1 that allotments were with¬ 
held from his regular pay for that purpose. That has a 
bearing in the case. 

BY MR. ALLSHOUSE: 

Q Could you find for me in that regulation, Mr. Morse, 
the portion that pertains to the insurance benefits? A 
That is my copy. 

MR. ALLSHOUSE: I would like to have this marked 
Plaintiff’s Exhibit 4 for identification. 

THE CLERK: It has already been marked. 

MR. CLARK: No objection. 

THE WITNESS: That is my copy also. I didn’t bring 
any extra ones. 

17 MR. ALLSHOUSE: I do not have a photostat 
of that, if Your Honor please. 

THE COURT: The original has been marked. You 
may have a photostat substituted, and the original will 
be returned to you. 

THE WITNESS: All right. 

MR. ALLSHOUSE: I will have it done. 

If Your Honor please, I would like to have marked as 
Plaintiff’s Exhibit 5, Army Regulations No. 35-2580, dated 
12 June 1943. 

MR. CLARK: No objection. 

(The document above refered to was marked Plaintiff’s 
Exhibit No. 5 for identification.) 

MR. ALLSHOUSE: If Your Honor please, I would like 
to read a short portion of this. This is Army Regulation 
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No. 35-2580, dated 12 June 1943, caption “Finance Depart¬ 
ment ’ ’. Paragraph 11, Insurance: 

“Aviation cadets will be issued Government life insur¬ 
ance, pursuant to the provisions of section 5, act of 3 June 
1941, in the amount of $10,000, the premiums on which will 
be paid by the Government. Upon being commissioned as 
second lieutenants, Air Corps Reserve, they will have the 
option of continuing such policies at their own expense/’ 
BY MR. ALLSHOUSE: 

Q I would like to clarify your testimony, Mr. 
18 Morse. Would you please tell the Court in what 
fashion you became aware that W. D., A. G. O. 
Form 41, revised July 17,1942, which is a portion of Plain¬ 
tiffs Exhibit 2, was being used improperly for insurance 
purposes? A About December 1942 we discovered— 
rather we received information that these forms were being 
received in the Veterans Administration—these Forms 41 
were being received in the Veterans Administration. The 
matter was taken up with them for the purpose of having 
them send the forms to the War Department. 

Q Were those forms eventually sent to the War De¬ 
partment and to your office? A Either the original form 
or a photostat was sent to our office. 

Q What was the purpose of the retention of those 
forms in the Veterans Administration, if you know—the 
retention of the original or a photostat? A If the form 
had been changed to indicate that it might have been for 
insurance purposes they would retain the original and 
give us a copy. If the form did not contain anything indi¬ 
cating insurance, they would send us the original, and, 
according to their communication, they kept a copy. 

MR. ALLSHOUSE: Just one moment. I believe those 
are all the questions we have, Your Honor. 
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Cross Examination 

• • • • 

20 Q Did you ever see that A. G. 0. Form 41 exe¬ 
cuted by Lieutenant Coleman in that case? A I 
did not. 

Q You had no personal knowledge of it? A No, sir. 
None at all. 

Q Do you have any knowledge that this form was re¬ 
ceived by the Veterans Administration? A No, sir, not 
that particular form. 

Q Do you have any knowledge as to whether a report 
was received by the Veterans Administration that Charles 
Edward Coleman had erroneously used this form, and 
that it was so reported to the War Department? A I 
have no knowledge of that. 

Q Will you tell the Court in how many instances an 
A. G. 0. Form 41 was erroneously used to designate bene¬ 
ficiaries of insurance? A The itotal number I do not 
know. 

Q The total number you do not know? A No. But 
at the time this question arose, when we discovered that 
they were going to the Veterans Administration—I have 
some lists here. I think at that time there were, to our 
knowledge, fifty-nine forms that had come to our attention 
which initiated this action. 

• • • • 

30 Q But you had no definite direct relationship 
with any regulations pertaining to officers? A That is 
right. 

Q Did you have anything to do with the distribution 
of these regulations after they were prepared? A No, 
sir. 

Q Do you know whether they were distributed to the 
various Army bases? A I can only assume that they 
were inasmuch as they were being complied with generally, 
i Q Of your own knowledge can you state that these reg- 
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illations were at the Army Air Base, Pyote, Texas, when, 
on December 20, 1943, A. G. 0. Form 41 was executed by 
Charles E. Coleman? A No, sir. 

Q Were you ever at Pyote, Texas? A I beg your 
pardon? 

Q Were you ever at the Army Air Base at Pyote, 
Texas? A No, sir. 

Q You were not on duty there when he filled in this 
form? A No, sir. 

Q Then of course you don’t know for what pur- 
31 pose Lieutenant Coleman intended Form 41? A 
That is right. I do not know. 

Q Do you know Irving S. Krakowsky? A No, sir. 

Q Warrant officer, junior grade, U. S. Army Air Corps? 
A No, sir. 

Q You could not identify his signature? A No, sir. 

Q Were you ever on duty at the Grand Island Air 
Base, Nebraska? A No, sir. 

Q Were you ever there? A No, sir. 

Q Since 1941 have you been out of the District of Co¬ 
lumbia on any duty in any of these air bases? A Not on 
any air bases, no sir. 

Q Are you familiar with the insurance contracts en¬ 
tered into between the servicemen and the Government? 
A No, sir. 

Q Does your department have any direct relationship 
or connection with the insurance policies of the Veterans? 
A No, sir. 

Q Do you have any knowledge of the regulations of the 
Veterans Administration pertaining to veterans’ insur¬ 
ance? A I do not. 

• • • • 

42 Betty Carole Coleman, 

the Plaintiff, was called as a witness in her own be¬ 
half and, having been first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
BY MR. ALLSHOUSE: 

Q Please state your full name. A Mrs. Betty Carole 
Coleman. 

Q Are you the widow of Charles Edward Coleman? A 
That is right. 

Q Are you the Plaintiff in this case? A That is right 

Q Would you tell the Court when and where you were 
married to the insured, Charles Edward Coleman? A In 
Charlotte, North Carolina, October 5,1943. 

Q I hand you this paper and ask if this is a copy of 
your marriage certificate? A It is. 

MR. ALLSHOUSE: May this be marked as Plaintiff’s 
Exhibit No. 9? 

(The document above referred to was marked Plain¬ 
tiff’s Exhibit No. 9 for identification.) 

43 MR. CLARK: No objection. 

BY MR. ALLSHOUSE: 

Mrs. Coleman, where did you meet Charles Edward 
Coleman? A In Charlotte, North Carolina, at Central 
High School in 1939. 

Q How long did you go with him ? 

MR. CLARK: Speak a little louder, please. 

THE WITNESS: In Central High School in Charlotte 
in 1939. I went with him from 1939 until 1943, when we 
were married. 

BY MR. ALLSHOUSE: 

Q After your marriage on October 5, 1943, what hap¬ 
pened? Where did you go? A We went on a short wed¬ 
ding trip to Asheville, North Carolina, and then returned 
to Charlotte. 

Q When did you return to Charlotte? A After about 
five days. It was around the tenth or eleventh of October. 

Q Immediately preceding your marriage to Charles, 
where was he stationed? A Turner Field, in Albany, 
Georgia. 
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Q Do you know when he was commissioned as an 
officer? A October 1. 

44 Q 1943? A That is right. 

Q Did you state the date when you returned 
from your wedding trip? A Well, it was either the tenth 
or eleventh—I can’t be certain. 

Q Of October? A That is right. 

Q Where did Charles go after that? A He went to 
Salt Lake City after our wedding trip, and then to Pyote 
Field, Texas. 

Q Did you join him later? A Yes, about the middle 
of November I joined him in Texas. 

Q In Texas? A Yes. 

Q How long did you stay there? A Until January— 
around the twentieth. Between the fifteenth and twen¬ 
tieth. I can’t be certain of the date. 

Q Of what year? A 1944. 

Q Then what happened? A We returned to Char¬ 
lotte, North Carolina, and stayed for three or four days 
there. Then he left for Grand Island, Nebraska, and then 
he went overseas. 

Q At the time he returned, did he know he was 

45 going? A Oh, yes. 

Q That was about what time when he left for 
Grand Island? A January, about the twentieth. I don’t 
remember the exact date. Around the twentieth some¬ 
time. I can’t state precisely what the date was. 

Q And you were married approximately three months 
at that time? A That is right. 

Q From October 5, 1943 until that date in January, 
1944? A That is right. 

Q During that period did Charles ever talk to you 
about insurance? A He never mentioned insurance to 
me. 

Q After he left for Grand Island, did there come a 
time when you received a letter from him? A Oh, yes. 

Q I hand you a paper and ask you if that is the letter 
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you received. A Yes, this is the paper I received. I re¬ 
ceived no letter with it. It was just a paper in a Govern¬ 
ment envelope. 

Q Would you read that? A It is dated 1-29-44, to 
Mrs. Betty Carole Coleman, 5300 Monroe Road, 

46 Charlotte, North Carolina. Shall I read all of this, 
or just ship that? There is a part of this stricken 

out 

MR. ALLSHOUSE: Yes, there is a part of this 
stricken out I have a photostat, if Your Honor would 
like to follow it 

You may read just the second paragraph of the letter, 
please. 

THE WITNESS: On date of October 1, 1943, I took 
out $10,000 in (National Service Life Insurance) (United 
States Government Insurance), naming you as my bene¬ 
ficiary. To cover the cost of this insurance, I have author¬ 
ized a monthly deduction from my pay of $6.50. ’ ’ It is 
signed “Charles E. Coleman, Second Lieutenant 
0-813860.” 

BY MR. ALLSHOUSE: 

Q That is your husband’s signature on that form? A 
Yes, it is. 

Q It is? A Yes. 

MR. ALLSHOUSE: I would like to have this marked 
as Plaintiff’s Exhibit No. 10. 

(The document above referred to was marked Plain¬ 
tiff's Exhibit No. 10 for identification.) 

THE COURT: Do you know where this came from, 
Mrs. Coleman? 

THE WITNESS: Yes, from Grand Island, Ne¬ 
braska. 

47 MR. ALLSHOUSE: If Your Honor please, the 
envelope is on the bottom. 

MR. CLARK: No objection. 

MR. ALLSHOUSE: I offer this in evidence. 
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THE COURT: It may be received as Plaintiffs Ex¬ 
hibit No. 10. 

MR. ALLSHOUSE: That includes, if Yonr Honor 
please, the envelope addressed to Mrs. Betty Carole Cole¬ 
man, postmarked in Grand Island, Nebraska, January 31, 
1944. 

BY MR. ALLSHOUSE: 

Q Mrs. Coleman, I hand yon Plaintiff’s Exhibit No. 2, 
and ask yon if that is the signature of your husband. 
A Yes, it is. 

Q On October 1, 1943, when your husband became an 
officer at Turner Field, Georgia, were you with him at the 
time? A No, I was not. I was at home. 

Q What were you doing? A Preparing for the wed¬ 
ding. 

Q You were not married at that time ? A No. 

Q Did he ever return to Turner Field, Georgia? A 
Not to my knowledge. As far as I know, he did not 

MR. ALLSHOUSE: No further questions. 

Cross Examination 

48 BY MR. CLARK: 

Q Mrs. Coleman—Mrs. Betty Coleman, so it 
won’t be confusing—you were married about four months 
before your husband met you in Charlotte to go to Grand 
Island, Nebraska? You were maried October 1, and it was 
the latter part of January—about four months later? A 
That is right 

Q You testified that during this time your husband 
never discussed his insurance with you. A Never dis¬ 
cussed it 

Q During those four months you testified that you were 
with him at Pyote, Texas from about the middle of No¬ 
vember until, roughly, the middle of January, when you re¬ 
turned to Charlotte? A That’s right 

Q And you had also been with him on a honeymoon 
and a short furlough theerafter? A Yes. 




32 A 


Q In all this time with him yon did not discuss insur¬ 
ance in any way whatever? A It was never discussed be¬ 
tween us. 

Q I assume that after your husband’s marriage to you 
he did provide for your support? A Yes, indeed. 

Q May I ask, do you mind telling how he pro- 
49 vided? By allotment? A After he left me he 
provided for me by allotment. 

Q You received so much each month? A That is 
right. 

Q Did he discuss that with you before he left? A Yes, 
he did. 

Q So you knew when he left for overseas that you 
would receive a definite allotment? So much per month? 
A That is right. 

Q While married to him, between October 5, and, 
roughly the latter part of January, when he went overseas, 
did he give you any allotment at all, or how were your 
finances taken care of? A He took care of the finances 
when we were together. 

Q When you were not together for the two months, did 
you keep house? A I stayed with my family. 

Q You were with him in Texas for about two months? 
A Yes. 

Q Did you keep house then? A No, we had a room 
in a private home. 

Q He took care of the expenses himself? A That is 
right. 

. Q But you were with him at least two months out of 
that four-month period? 

• • • • 

51 Q Referring please, if you will, to Plaintiff’s 
Exhibit No. 10, you are familiar with this form? 
A Yes. 

Q From whom did you say you received this form? 
A From whom? 
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Q From where? A From Grand Island, Nebraska. 

Q What other letters, if any, were received by yon 
with that form? A No letters. 

Q It came in an envelope by itself, as it is here? A 
That is right. 

Q This is dated January 29,1944? A Yes, sir. 

Q After receiving this form did yon receive from your 
husband any letters at all? A Yes, I received letters. 

Q Did he in any of those letters discuss this bomb 
wing form? A No. 

Q He did not mention it at all? A He did not men¬ 
tion it. 

Q He did not mention any insurance in any letters to 
you? A No. 

52 Q Either before that date or after? A No. 

Q And he never discussed insurance in any way 
whatever? A No. 

Q Upon receiving this form, what did you do with it, 
Mrs. Betty Coleman? A I kept it. 

Q You kept it? A Yes. 

Q How long did you keep it, please? A I kept it until 
I heard from Washington—until I received word from 
Washington—that he was killed. Then—let’s see—it was 
about—I’m trying to think when I filed claim for that 
insurance, and I heard that Mrs. Coleman was beneficiary. 
I sent that to Washington. My lawyer sent it. 

Q As part of your claim? A Yes. I kept it all the 
time. 

Q Did you talk to your husband by telephone after he 
left Charlotte in the latter part of January and before he 
went overseas? A No. 

Q You never saw him again? A No. 

Q You never talked to him again? A No. 

• • • • 

55 Q After the date of his death was finally set as 
March 23, 1944, I believe, you continued to receive 
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the two hundred dollars a month? A Yes, until 

56 he was reported killed. 

Q For several months? A That is right. He 
was missing five months. 

Q You also received arrears of pay that had been due 
him, did you not? A That is right 
Q And then you started to receive the pension after 
you applied for it? A That is right. 

Q You also received the six months’ gratuity? A Yes. 
Q Do you know on what basis that was paid to you? 
Did you apply for it? A The forms that the Government 
sent to me had something to do with the gratuity. I filled 
them out I received them as next of kin, and filled them 
out. 

Q You testified that you were with your husband when 
he was at the Army Air Base at Pyote, Texas? A Yes. 

Q Referring to Plaintiff’s Exhibit No. 2, part one, A. 
G. 0- Form 41,1 call your attention to his signature there. 
A Yes. 

Q Witnessed at what place? A Pyote, Texas. 

57 Q What is the date? A The twentieth of De¬ 
cember. 

Q Were you with him when he filled in this form? A 
Well, I was in Texas, yes. 

j Q Were you with him at the finance office? A No. 

Q Dp you have any knowledge at all of this form? A 
None. 

Q You have none? A I have never seen it 
QYou did not know he had filled it in? A No. 

Q And he never discussed it with you? A No. 

MR. CLARK: May we have just a moment, if Your 
Honor please? 

THE COURT: Yes. 

BY MR. CLARK: 

Q Mrs. Coleman, have you remarried since your hus¬ 
band’s death? A No, I have not 
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Q But your engagement has been announced? A Yes, 
that is right. 

• • • • 

61 Lieutenant Colonel Joseph F. O’Brien 

• • • • 

Direct Examination 
BY MR MILLER: 

Q Will you state your name, residence, and present 
duty assignment? A My name is Joseph F. O’Brien, 
7501 Blair Road, Takoma Park, Maryland. My present 
assignment is on the General Staff of the Army. 

Q Were you, during the war, in your official capacity 
as an officer, in charge of, or did you have anything to do 
with, insurance work? If so, just tell His Honor in your 
own words what that was. A I was the officer re- 

62 sponsible for the War Department life insurance 
program from January of 1941 through to Novem¬ 
ber 23 of 1943. 

Q In that capacity, Colonel, will you just tell the Court 
in your own words what came to your knowledge with re¬ 
spect to the use of War Department A. G. O. Form 41— 
that is, the use to which it was being placed, if other than 
that for which it was originally intended. A In Decem¬ 
ber of 1942 the Veterans Administration called my atten¬ 
tion to the fact that some portions of our Army across the 
world were using the A. G. 0. Form 41 as it was then 
printed for purposes of effecting changes of beneficiary in 
National Service Life Insurance. 

Q I will show you the form that was introduced here in 
evidence, Plaintiff’s Exhibit No. 2, revised July 17, 1942. 
Is that the form that you have reference to as being used 
for purposes of changing beneficiaries of life insurance. 
Colonel? A That is one of two that were at that time 
being used. The second one that I have in mind is a revi- 
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sion prior to the date that is on this form, which is July 
17,1942. 

Q Do you see in this paper that I hand you the blank 
form that you just referred to ? A I do. 

Q Would you briefly tell the Court in your own words 
what occurred with reference to that situation when 

63 you discovered it? A Having put in over seven¬ 
teen years in the Veterans Administration in mat¬ 
ters of organization, administration, and policy and the 
adjudication of insurance claims, I immediately deter¬ 
mined that some affirmative action should be taken by us in 
the War Department to let the officers and the military 
personnel know that this A. G. 0. Form 41 in stock should 
not be used in effecting changes of beneficiary on National 
Service Life Insurance. 

Q Did the heading of it lend itself to that use by per¬ 
sons not familiar with the situation? A The heading on 
the revision of July 17,1942 reads “Designation or Change 
in Address of Beneficiary”; while the form that was in use 
prior to that date, namely the revision of March 1, 1941, 
bears the heading in bold black type: “Designation of 
Beneficiary”. In that connection I might say that there 
were millions of this revision of March 1, 1941 distributed 
in our Army camps, posts and stations, as well as supply 
depots, across the world before this revision of July 17, 
1942 was prepared, printed and distributed. 

Q And then there were millions, I suppose, of the re¬ 
vision of July 17, 1942, distributed? A There were. 

Q Do you have any idea how long it took after that 
date—after July 1942—for these to get out to the 

64 field, that is, to the officers? A Well, the situation 
came to my attention in December, 1942, and I im¬ 
mediately made a recommendation to the Chief of Finance, 
pointing out the inherent dangers in the use of this form 
so far as beneficiary designations were concerned. He 
concurred in my recommendation, and the further recom¬ 
mendation that that form should be immediately revised in 
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order to clarify the heading on it and eliminate the possi¬ 
bility of our military personnel, including the officers, using 
these forms in effecting changes of beneficiary on life in¬ 
surance. . 

Q And the form you hold in your hand is also the re¬ 
vision that was made! A That is correct . .. 

Q What is the heading of the last revision? A The 
revision that was made upon my recommendation is dated 
September 6, 1943, and it reads in heavy bold, black type: 
“Designation or Change of Relative to be Paid Six 
Months’ Gratuity in Case of Death”. 

Q Does that say anything about insurance? That is, it 
is not to be used for that purpose? A It does. The line be¬ 
low reads as follows: “Important: This form does not per¬ 
tain to insurance. (See Army Regulation 600-600)” 
When that form was printed we sent out a directive to 
the Army across the world, directing them to destroy 
65 all prior revisions of the form, and emphasized the 
importance of effecting changes of beneficiary on 
National Service Life Insurance in a proper manner. That 
is, through the use of a Veterans Administration form or 
by writing a letter, properly witnessed and signed, making 
it clear as to the designation they wished to change, and 
naming the new beneficiary. 

Q Do you have any knowledge as to how many, or ap¬ 
proximately how many, of those forms were used in cases 
where a man designated his mother beneficiary and then 
married and used that change? Have you any idea? Can 
you give the Court some idea with respect to that? A I 
have no way of knowing how many cases there were where 
the boys were actually misled by these prior revisions of 
the form. I am fully aware, however, of the over-all mis¬ 
conceptions of our life insurance officers throughout the 
Army, and I base that upon my contact in conferences at 
our major Army installations in the United States. In the 
early months of 1943, at which time I had as many as nine 
hundred officers in at the various service command head- 
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quarters for three and four days at a time for the very 
purpose of indoctrinating them in the proper procedures 
to be used in the administration of the insurance program 
within the Army. 

Q But you feel that there were quite a few, do you? A 
I am reasonably sure that there were a great many. 

• • • • 

Cross Examination 

76 Q And as a normal procedure a serviceman was 
required to execute Form 41, isn’t that correct? A 

I’m sorry. I didn’t get your second word in there. 

Q As a normal procedure a serviceman was required to 
execute Form 41? A In the early part of the war, no; as 
the war got along, yes. 

Q In December of 1943 was he so required? A He 
was required. 

Q He was required to execute that form? A Yes. 

Q As a normal procedure and according to Army regu¬ 
lations this form was set up by the Army—this Form 41. 
To whom was this form to be handed over or mailed by the 
veteran or serviceman when he filled it in? A The nor¬ 
mal procedure would be to have it go back through com¬ 
mand channels to the Adjutant General of the War De¬ 
partment 

Q It was not a personal paper for the serviceman to 
keep in his jacket or take along with him, to do with as he 
pleased—it was an official document for the War Depart¬ 
ment files? A That is correct. 

77 Q Was there any provision in the Army regula¬ 
tions that the form should be mailed to the Veterans 

Administration? A There was not. _ 

Q Do you know of your own personal knowledge how 
many forms got to the Veterans Administration? A Ido. 

Q Will you state for the record? A Primarily it was 
because in the expansion of the Army at a very rapid pace 
we did not have a thoroughly qualified personnel for the 
administration of insurance and all related activities, with 
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the net result that we had to pick the best talent available 
from the military personnel, whether it was officers or en¬ 
listed personnel, to administer these activities at reception 
centers and any one of a thousand Army camps, posts and 
stations that those boys might come to. It was just one of 
the extremely difficult jobs or problems in organizing for 
war. 

Q You stated that as a result of the misuse of this form 
in certain instances your attention had been called to this 
fact and it was considered advisable to change the form. 
Can you state to the Court how many of these forms had 
been misdirected to the Veterans Administration? A I 
have no recollection of any precise figures. 

• • • • 

79 Q Were you ever on duty at the Army Air Base 
at Pyote, Texas? A I was not 

Q Do you have any personal knowledge of what A. G. O. 
Forms 41 were available at that base or used at that base 
during December of 1943? A I have no way of knowing. 

Q Did you know the insured in this case, Charles Ed¬ 
ward Coleman? A I did not. 

Q You have no personal knowledge of the purpose for 
which he intended the use of this form? A I do not 
Q You have no personal knowledge of what instructions 
were in effect at the Army Air Base, Pyote, Texas in De¬ 
cember of 1943 with respect to the use of any A G. 0. 
Forms 41? A The Army regulations prescribed as of that 
date how Form 41 should be used, its purpose, and to whom 
it should be mailed. There had been no change in that pro¬ 
vision of the regulations from the beginning of the 

80 war through to the end. 

• • • • * 

83 Q That form was entitled 336, was it not? A 
Correct. 

Q Was that form available at the Army air bases and 
other Army posts throughout the country to a person who 
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might wish to change his insurance? A Initially, no. In 
saying no, I never ordered a distribution for the reason 
that I had distributed approximately five million Veterans 
Administration booklets which outlined the requirements 
on the part of the insured. 

Q Yes? A Stating with respect to provisions in the 
policy, including provisions in print, as to what they should 
do when they wanted to change the beneficiary, and those 
provisions were to the effect that any man desiring to 
change his insurance beneficiary could do so by taking any 
piece of paper and merely putting his identification down 
on it, and who his present beneficiary was and who he in¬ 
tended to change it to, signing it and transmitting it 
through military channels. 

Q To whom? A The Veterans Administration. 

Q The Veterans Administration? A Yes. 

Q So that had the insured in this case, in Decem- 
84 ber 1943, wanted to change his beneficiary, from your 
testimony presumably there would have been at the 
Army Air Base at Pyote, Texas, some of these regulations 
that you had sent out to your personnel or finance officers, 
which contained complete instructions as to how the change 
of insurance should be made? A That is corect. And 
in addition there would be there, and binding upon that air 
field that you are talking about, War Department Circular 
No. 236, dated September 29, 1943, which is the first Army 
directive to the units of the Army across the world, isolat¬ 
ing and specifically dealing with what they should do when 
they wanted to change beneficiaries on National Service 
Life Insurance. The pertinent part of that circular is 
merely a restatement of what appears in the Veterans Ad¬ 
ministration booklet that I mentioned heretofore, millions 
of copies of which I distributed to the Army camps, posts 
and stations across the world. 

MR. CLARK: Excuse me just a minute, if Your Honor 
please, sir. 
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THE WITNESS: Now, one other circular has a little 
application there, namely War Department Circular No. 
296 dated November 12, 1943, and that provides that all 
Army camps, posts and stations should destroy all prior 
revisions of the Form 41 they might have on hand, and to 
call for the new printed form and use it thereafter. 

• • • • 

91 Irving S. Krakowslcy 

• # • • 

Direct Examination 

92 BY ME. MILLER: 

Q Will you state your name, residence, and oc¬ 
cupation? A My name is Irving S. Krakowsky. I live in 
Brooklyn, New York. I am an accountant by profession. 

Q I show you what has been marked as Plaintiff’s Ex¬ 
hibit No. 2, A. G. 0. Form 41—a photostat—and ask 
if that is vour signature appearing thereon? A Yes, sir, 
it is. 

Q What was your official duty in December of 1943? A 
I was the combat crew personnel officer at Pyote Army Air 
Field, Pyote, Texas. 

Q Referring to this Form 41, under the procedure then 
and there in force and effect, and the circumstances, with 
which you are familiar, what did the officer who signed that, 
whose signature you witnessed, have to do in order to get 
one of these forms and execute it? A Well, it was of 
common knowledge to all the enlisted men and officers at 
our air base that their next of kin would be the receivers 
of the six months’ gratuity pay. We briefed the men upon 
their arrival as to all of the necessary steps that they 
would have to go through in what we called processing, 
and at that point we advised them of this gratuity pay; 
and usually in order for this particular form to be exe- 
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cnted it was entirely voluntary more or less upon the 

93 individual to ask that this form be executed for him. 

Q In other words, the fact that he executed it 
would indicate to you that he went and asked for it vol¬ 
untarily! A In almost all instances, yes, sir. . 

Q You do not recall specifically this officer having exe¬ 
cuted this, or you don’t remember him walking in and hav¬ 
ing it done! A I do not. 

Q Why don’t you! A Well, sir, at the Army Air 
Base at Pyote, Texas we usually had a class of about forty 
crews—approximately forty crews. 

Q How many men in a crew! A Each crew consisted 
of ten members, which is a sum of four hundred members 
going through a processing line, which took approximately 
two days. With all the necessary red tape that the Army 
had, it involved an awful lot of work. I had a complement 
of approximately fifteen enlisted men and Wacs working 
for me, and every time an officer or enlisted man would 
want to sign one of these forms, I had to be present to wit¬ 
ness his signature in order for this thing to be valid; and 
from us it went to the Adjutant of the base. The Adjutant 
at the base would usually scrutinize these forms for accur¬ 
acy, and if the signature were incorrect or the signature 
were missing, or anything was incorrect, it would be 

94 .sent right back to us in order to be corrected before 
it was sent out to the Adjutant General’s office. 

On the other hand, if everything appeared to be correct 
on the surface of the form, the Adjutant at the base didn’t 
know what its intent was—whether it was for the changing 
of insurance or the changing of designation of the bene¬ 
ficiary for gratuity pay, or what. He had no knowledge of 
the intent of the form. All he was interested in was the 
accuracy of the officer’s serial number or the enlisted man’s 
serial number, and the completeness of the form. 

Q You say you have fifteen or so people working for 
you, and there were about four hundred men going through 
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in two days? A Approximately two or three days. I 
don’t recall offhand. 

Q Approximately two or three days? A Yes, sir. 

Q Do yon recall whether they had at that time the ac¬ 
tual Veterans Administration beneficiary foTms for change 
of beneficiary that they were using? A Truthfully I can’t 
say that the particular form in question was there or was 
not. I do recall, however, that in many instances we had 
to mimeograph so many forms that were supposed to be 
available, that were necessary for filling -out and com¬ 
pleting the entire personnel record of each and ev- 

95 ery man that passed through. We had to use what¬ 
ever was available to us. I mean there were so 

many regulations and changes, and in many instances we 
never got these regulations and changes because—well, it 
is a very funny thing in the Army but everybody looks for 
his own skin, and if a regulation would come to the base, 
the first place it would go would be to headquarters. Maybe 
they wouldn’t have enough to go around. If some were 
left over they would eventually come through channels, 
which would take almost a week—it would be approxi¬ 
mately a week. Sometimes I would never get it in, or at 
any rate not enough copies. They would have to request 
changes for regulations, and if I found out about a regula¬ 
tion I would have to send a request through, and many 
times my requests went to these different depots where 
these forms were available to us. 

Q Do you recall the situation with reference to the use 
of this Form 41 sometimes having been used to change in¬ 
surance beneficiaries? A In many instances — • 

MR. CLARK: I object to that question, Your Honor. 
It is a very general question which has no direct bearing 
on this individual application form that was used. 

THE COURT: Objection overruled. He may state 
whether it was the general custom in the particular area 
where he served. 

96 THE WITNESS: It was not the general custom, 
Your Honor, to use that form. However, the particular 
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man, whether he be an officer or an enlisted man, was not 
familiar at all with what form was necessary to be filed in 
order to get the particular thing that he wanted. The aver¬ 
age soldier was rushed through his training, and, my gosh, 
they flew day and night. Sometimes we had to get them in 
between briefing, and so on, and they had no idea, no con¬ 
ception, of the paper work involved. 

The personnel that we had, naturally they weren’t per¬ 
manent. Nobody in the Army was permanent in any one 
place, and there was a turnover of personnel at all times, 
and in many instances it may have been thought that this 
form was optional. He may have gone to the clerk, who 
wasn’t responsible for this particular job, and may have 
asked him. This particular clerk may have gone to a bin 
and taken out a form which was an incorrect form, you see. 
It is difficult to determine the intent of this particular form. 
I wouldn’t say. 

THE COURT: That is what we are trying to find out 
here. We realize that. But the question was directed 
along the line of whether you knew if it was common for 
any of those servicemen having insurance to use this form 
for the purpose of changing the beneficiary for insurance, 
as distinguished from any other kind of benefits. Do 
97 you know of any custom of that kind 1 

THE WITNESS: There wasn’t a practice of us¬ 
ing this form. However, it was used occasionally. In some 
instances it was used through no fault of the person who 
designated the change and through no fault of the enlisted 
man who was responsible for making the change and exe¬ 
cuting the form. It had been used, yes. 

THE COURT: All right. 

MR. MILLER: I believe that is all. 

• * • • 

Cross Examination 

99 Q But you stated that if a serviceman married 
you secured such information from him. If he were 
married he was required by you to execute A. Q-. 0. Form 
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41 because of his six months’ gratuity? A No sir. 

100 We could only determine the marriage of an enlisted 
man, and not of an officer. I say that because in the 

case of an enlisted man he would usually apply for an allot¬ 
ment for his wife, of which he contributed twenty-two dol¬ 
lars and the Government contributed twenty-eight dollars. 
An officer, on the other hand, did not necessarily have to 
tell us whether he was married or not because, you see, the 
finance office has no knowledge of the officer’s 66-2—that is 
his personnel record form—whereas, in order for an en¬ 
listed man to be paid, all the information is taken from his 
service record, and the finance officer has no knowledge of 
the 66-2, and we had no way of finding out We had no 
access to the financial records. It was just none of your 
business, that’s all. There was no connection whatsoever 
between an officer’s pay and our personnel section, whereas 
there was in the case of an enlisted man—there was be¬ 
tween an enlisted man’s pay and the finance section. An 
officer signed his own voucher, made his own voucher. 

Q If a serviceman drew up a will, what happened to his 
will? A Usually they kept the wills. We kept no rec¬ 
ords. There was no standard form, you see. It was just 
n matter of last will and testament, and that was exactly 
what he wanted. It was made out especially for him, and 
he would keep that himself. 

Q Do you know what forms were actually avail- 

101 able in December of 1943 at the Air Base at Pyote, 
Texas? A No, sir. There were so many forms it 

was impossible to determine what you had, and another 
thing you can appreciate is the fact that we may have re¬ 
quested any one form, we’ll say, for instance — 

Q You are getting off the track. A Sir? 

Q You have answered the question, and the rest is not 
germane. 

• • # • 
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102 2). Vance Swann 

• • • • 

103 Direct Examination 
BY MR CLARK: 

Q Mr. Swann, will yon state yonr fall name, please? A 
D. Vance Swann. 

Q Yonr address? A 4229 Forty-Sixth Street, North¬ 
west, Washington, D. C. 

Q What is yon occupation, sir? A I am a lawyer. 

Q Employed by whom? A The Department of Jus¬ 
tice. 

Q What is yonr duty or job in the Department of Jus¬ 
tice? A I am Chief of the Insurance and Recovery Sec¬ 
tion of the Veterans Affairs Section, Claims Division, De¬ 
partment of Justice. 

Q Do you have any connection with the handling of 
claims for insurance in which suit may be filed against the 
United States? A I supervise the trial of all cases in 
which suit is brought, yes. 

Q What is your responsibility with respect to securing 
any record from the Veterans Administration or the 

104 War Department? A In National Service Life In¬ 
surance cases we feel that it is the duty of the Gov¬ 
ernment or the Department to secure all information avail¬ 
able touching upon the intent of the veteran in disputed 
beneficiary cases in order that all facts may be made avail¬ 
able to the Court, and assist the Court in any way we can 
in obtaining the proper knowledge of all facts touching 
upon such change. 

Q From whom do you secure facts with respect to the 
cases? A Both from the Veterans Administration, the 
War Department, and the Navy Department. 

Q How do you secure that information? A From the 
armed forces. We request complete certified, copies of all 
records which may be in the file. 
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Q Yon do that by correspondence? A By correspond¬ 
ence or telephone. 

Q I show yon Plaintiffs Exhibit No. 2. What is that 
document, sir? A That is a photostatic copy of the A. 
G. 0. records, which we requested in this particular case. 

Q May I ask, sir, just exactly what yon requested the 
War Department to produce or send you in this case, if 
available? A I requested a statement of Lieutenant 
Coleman’s military service or service record. 

105 Q Yes? A Any record or statements indicating 
his designations or insurance beneficiaries, changes 

of insurance beneficiaries, and his designations and changes 
of any other type of beneficiaries; A. G. 0. Forms 41 of the 
War Department, and the last known address of the wit¬ 
nessing officers. 

Q That is all the information that you requested? A 
That is all the information we requested in this case. 

Q in response to your request they have sent to you 
that document in your hand, a certificate? A That is 
right 

Q Signed by the Adjutant General of the United 
States Army? A That is right 
Q Have you any further information, Mr. Swann, which 
you might add, outside of these facts or evidence? A No. 
We did this only for the assistance of Court and counsel 
MB. CLARK: I appreciate that Thank you. That is 
all I have. 

• • • • 

106 Paul A . Wallace 

• • • • ;> 

- k * , "* , 

Direct Examination 

• w * *• 

BY MR. CLARK: 

Q Will you state your full name, please? A' Paul A. 
Wallace. 



48 A 


Q Your address? A Bennettsville, South Carolina. 

Q What is your occupation? A I am a mem- 
107 ber of the State Senate from South Carolina; a 
farmer, a merchant. 

Q Senator Wallace, did you know the insured, Charles 
Edward Coleman? A I did. 

Q How long did you know him? A For a number of 
years. I would say for twelve or fourteen years. 

Q How well did you know him? A Well, I was 
thrown with him occasionally. I would not say so well. 

Q Were you related to him? A Distant cousin. 

Q You did see him from time to time in the last half 
dozen years prior to his death? A I did. 

Q Do you know the Defendant in this case, Mrs. Mabel 
Coleman? A Ido. 

Q How long have you known her? A All my life. 

Q Did you see Edward Coleman and his mother very 
often? A Well, not often, but on several different occa¬ 
sions. 

• • • • 

110 BY MB. CLARK: 

Q What did he discuss with you, sir, at various 
times? A Well, at the time I met him in Charlotte? 

Q At various times when you saw him. A At Clem- 
son College once we had lunch together—he and my son 
and myself. It was just conversation in general. 

Q What discussion, if any, did you have with him 
when you saw him on or about—well, in the middle of 
January, between the fifteenth and the twentieth of Jan¬ 
uary. 

MR. MILLER: I object, if Your Honor please. 

THE COURT: Overruled. 

BY MR. CLARK: 

Q Will you answer the question, sir? A Ask the 
question again, please. 
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ME. CLARK: I will ask the reporter to read the ques¬ 
tion, please. 

(The reporter read the question as follows: 

4 ‘Question: What discussion, if any, did you have with 
him when you saw him on or about—well, in the middle of 
January, between the fifteenth and the twentieth of Jan¬ 
uary?”) 

THE WITNESS: What discussion? 

ME. CLARK: Yes. 

THE COUET: Just the substance of it. 

THE WITNESS: As I said, I called Mrs. Cole- 

111 man, and she told me that Edward was at home. 
Then when I went out to her home Edward thanked 

me for letting his mother have my car so that she and her 
son, Eichard, could attend the exercises when he received 
his wings. We discussed that at some length, and I told, 
him I was only too glad to do it. 

Q Did you have any further conversation with him, 
Senator? A Well, he remarked— 

MB. MILLEE: If Your Honor please, I object to 
his remarks. 

THE COUET: You may state the nature of any sub¬ 
ject you discussed with him, not what the conversation was. 
BY ME. CLAEK: 

Q Was there any other subject discussed by you with 
him at that time? A Yes. We discussed the car, and 
then he started discussing his mother’s finances, stating 
that he hoped to be back in a few months to assist her 
with her finances, and that if he did not come back— 

ME. MILLEE: If Your Honor please, I object to that 
He is telling now what he said. 

THE COUET: I think that will have to be sustained. 
ME. CLAEK: If Your Honor please, I have not ob¬ 
jected to any of the evidence that has been introduced in 
this case thus far on the belief that the Court should 

112 have a complete, full story before it with respect 
to the insured and the intentions of the insured, and 
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I ask therefore that we be permitted to give the complete 
story—as complete a story as we can—in order to show 
the intentions of the insured with respect to any insur¬ 
ance that he may have had, because I think it is germane. 

THE COURT: Don’t you think that violates the rule 
that applies with respect to conversation with a deceased 
person, when the Plaintiff is not present! 

MR. CLARK: Generally, sir, your position is entirely 
correct, except that in all these veterans’ cases the courts 
have practically unanimously admitted such evidence and 
have permitted it to be admitted, with the Court determin¬ 
ing for itself the relevancy and value to be given to it 

THE COURT: I don’t know what your courts have 
done here. If you can give me any authority that such 
testimony should be admitted for any purpose in any case, 
I will be glad to receive it I would like to have it But 
I am afraid it would be reversible error. 

MR. CLARK: May I submit that to you in a memo¬ 
randum, if Your Honor please, stating such authorities? 

THE COURT: Yes. 

MR. CLARK: Thank you. Will you permit me to go 
ahead with this line of questioning, sir? 

THE COURT: I think perhaps under those cir- 
113 cumstances, if he has some authorities along that 
line, we will receive the evidence, and then later 
Plaintiff’s counsel may move to strike it. Is that satisfac¬ 
tory? 

MR. MILLER: I think that is in the interest of expe¬ 
diting the matter. We know Your Honor will not consider 
it if it is not permissible. 

THE COURT: If I decide to strike it as not com¬ 
petent, I will not consider it 

Very well. You may proceed. 

MR. CLARK: Thank you, Your Honor. 

MR MILLER: For the record, we do not want to 
waive the objection. 
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THE COURT: You have your objection. 

MR. MILLER: May we ask that that be a continued 
objection with respect to every question along this line? 

THE COURT: Yes, along the line of any discussion 
between the insured and this witness concerning insurance. 

MR. MILLER: That is correct. 

THE COURT: Or his wishes in regard to it 

MR. MILLER: Yes, sir. 

THE COURT: Proceed. 

BY MR. CLARK: 

Q Senator Wallace, you were discussing a conversation 
that you had with Charles Edward Coleman. Will you 
continue with your statement as to what other sub- 
114 jects, if any, were discussed by you? A He stated 
that he had hoped to be back shortly and would help 
his mother with the finances, and that if he didn’t return 
that she had a ten thousand dollar insurance policy which 
would help her and Richard. 

Q Is that the entire conversation you had with him 
with regard to the insurance? A Yes, sir. 

Q Was there anyone else present when that conversa¬ 
tion took place? A Mrs. Coleman, Edward, and myself. 

Q Was Edward’8 wife present at that time? A No, 
sir. 

Q Do you know where she was? A No, I do not 

Q Do you know where Lieutenant Coleman went after 
he left Charlotte? A I do not 

Q Did you see him after that at any time? A No, sir. 

Q You refered to “Richard” in this conversation. Who 
is Richard? A That is Mrs. Coleman’s younger son— 
Edward’s younger brother. 
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116 Mabel Gertrude Coleman 

• • • • 

117 Direct Examination 
BY MR. CLARK: 

Q Will you state to the Court your full name? A 
Mabel Gertrude Coleman. 

Q What is your address? A 2019 Lombardy Circle, 
Charlotte, North Carolina. 

Q What was your relationship to the insured? A 
He was my son. 

Q How many children did you have? A Two. 

Q What are their names? A Edward and Richard. 

Q Where did Edward go to school? A He graduated 
from military academy in Bamberg, South Carolina. That 
was in 1939. He was too young to consider going to col¬ 
lege at that time so he took one year of extra high school 
work in Central High School in Charlotte, North Carolina, 
and graduated from there. Then he went to Clemson Col¬ 
lege for two years, from which he entered the service. 

Q When did he enter the service? A He applied for— 
I guess you call it the Air Corps, immediately when he got 
home from college in May of 1941. 

118 Q How did you know that he applied? A He 
went down to enlist. I mean he went to apply for 

service, and he was too young. 

Q How old was he at that time? A At that time? 

Q Do you recall how old he was at that time? A Yes, 
he was nineteen. 

Q You say he was too young to get into the service 
then? A He was too young to get in the Air Corps at 
that time without my signature. 

Q How did he get in? Did you give your consent? A 
I would like to explain that. May I ? 

i Q Yes. Go ahead. A The reason I did was because 
he was very anxious to go in the service. He preferred 
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the Air Corps, and he said if I didn’t sign for him to 
go in the Air Corps he would go into another branch of the 
service in which he could get without my signature. 

Q At that time when he went into the service what was 
your marital status? A You mean my domestic—? 

Q Yes. A Mr. Coleman and I were separated. 

Q You were not living together? A No, we were 
not. 

119 Q How long had you been separated? A We 
had been separated since 1940. That was about a 

year before that. 

Q And Edward went into the service in that year, Mrs. 
Coleman? A He went in the service in 1941. Let me 
check that in my mind. He was at Clemson College. Yes, 
1941. He graduated from Central High School in Char¬ 
lotte in 1939, and then he went to Clemson in September. 
Wait a minute. He graduated from Central High—was it 
1940? Let me see. 

Q He had two years in college? A Two years in col¬ 
lege, yes. 

Q Who provided for the expenses of Edward’s educa¬ 
tion during this time? A His father. 

Q Did you contribute anything? A His father sent his 
checks for his payments at the school either directly to 
the school, sometimes to me if I requested them but they 
were made out to the school. He sometimes sent them to 
me so that I might check and see if they were correct. They 
overcharged us once or twice, and I suggested that he let 
me check. Then after that I did supply him from my own 
money, working, his spending money, money for his enter¬ 
tainment and pleasure—things that he needed. 

Q You stated you were working. Where were 

120 you employed during that time? A Well, I didn’t 
work steady. I worked at the A. and P. ware¬ 
house first. Then when he went in the service I was work¬ 
ing at the United States Rubber Company, in a war plant. 
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Q When were you divorced? A In April of 1943. 
No, wait a minute. I’m wrong there. It was after he 
was killed. It was in April of 1944. 

Q He was killed in what year? A Wait just a minute, 
please. I’m awfully sorry. I am so confused. 

THE COURT: Take your time. 

THE WITNESS: May I think for just a minute? 

THE COURT: Yes. 

T HE WITNESS: I was divorced in April of 1945. It 
.will be three years this coming April 
BY MR CLARK: 

Q When was he killed? A What was that? 

Q When was Edward killed? A March 23,1944. 

Q March 23,1944? A Yes. 

Q During all this time that Edward was in school and 
college and in the service, what was your relationship 
121 with him? A We were very dose—much doser 
than a lot of people, I suppose, because the father 
had not been at home and we just were. 

Q Did he tell you all his troubles? A Yes. He 
brought all his troubles of all kinds to me. 

MR MILLER: I am not objecting to this, if Your 
Honor please, but that has nothing to do with the issues 
in this case. 

THE COURT: Overruled. Proceed. 

BY MR CLARK: 

Q He knew that his father was contributing toward his 
education? A He knew. 

Q And you were working? A He knew exactly what 
our financial drcumstances were because he was older than 
his age. I mean in other words we discussed things to¬ 
gether as he grew up, and we just discussed our finances 
with each otheT. We had to, in order to make ends meet, 
and he knew exactly where the money came from for his 
schooling and for spending. 

Q Did he write you when he was away at school? A 
Did he write me? - 
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Q Yes. A Oh, yes, definitely. 

122 Q How often? A Never less than once a week 
—usually twice a week. 

Q After he went into the service did he write yon? A 
Yes. 

MR. CLARK: If Your Honor please, I wish to offer 
as Defendant’s Exhibit No. 1 this paper, which I will show 
the witness. 

(The document above referred to was marked Defend¬ 
ant’s Exhibit No. 1 for identification.) 

BY MR. CLARK: 

Q Mrs. Coleman, I show yon this paper that has been 
marked for identification Defendant’s Exhibit No. L 
What is that paper entitled? A “Application for Na¬ 
tional Service Life Insurance”. 

Q What is the amount provided in that policy? A 
Ten thousand dollars. 

Q In whose name does the application appear? A 
Charles Edward Coleman. 

Q Who is designated on that policy, if anybody? A 
Principal: Mabel Gertrude Coleman, Mother. 

Q Is that you? A That is me. 

Q Are you familiar with the handwriting of your son? 
A Very familiar. 

123 Q Is that his signature? A It is. 

THE COURT: What is the date? 

MR. CLARK: I am sorry, sir. The effective date is 
November 13, 1942. It was actually witnessed on Novem¬ 
ber 16, in other words, to date back three days. 

If Your Honor please, I would like to have this marked 
as Defendant’s Exhibit No. 2. 

(The document above referred to was marked Defend¬ 
ant’s Exhibit No. 2 for identification.) 

THE COURT: Any objection? 

MR. MILLER: No objection. • 

MR. CLARK: Without objection then, sir, I offer in 
evidence Defendant’s Exhibits Nos. 1 and 2. 
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BY MR. CLARK: 

Q Mrs. Coleman, I hand you this document, and ask 
you to tell the Court what it is. A That is the National 
Service Life Insurance policy. 

Q What is the number on that policy? A Serial Num¬ 
ber N-6161643. 

Q Does your name appear on that policy? A Yes, it 
does. 

Q. How does it appear? A Mrs. Mabel Gertrude Cole¬ 
man, 2019 Lombardy Circle, Charlotte, North Carolina. 

Q Have you ever seen that before? A Yes. I 
124 received it through the mail. 

Q Do you recall when you received this? A I 
don’t recall the exact time. I recall that I did receive it 
sometime shortly before Christmas because it came through 
the mail. My son was home on sick furlough, and I 
showed it to him. We discussed it, and he said, “Well, 
that’s an insurance policy”. He didn’t say much more— 
we didn’t say much more about it—but he just said that 
if anything happened to him that we would have the ten 
thousand dollars to help Richard and I. 

MR. MILLER: Of course, Your Honor, the same objec¬ 
tion holds with respect to this witness as with the other 
witness. 

THE COURT: As to the conversation ? 

MR. MILLER: Yes. 

THE COURT: Yes. 

BY MR. CLARK: 

Q Mrs. Coleman, when did you first meet the Plaintiff, 
Betty Carole? 

THE COURT: Let me see that policy, will you ? 

MR. CLARK: Yes, sir. 

THE WITNESS: Will you repeat the last question, 
please? 

BY MR. CLARK: 

Q When did you first meet the Plaintiff, Betty Carole 


Coleman? A I attended a football game in 1939. 
125 My son Charles was on the team. She was cheer 
leader. He brought her over to me. No, wait. He 
didn’t bring her over. She came over and asked me to hold 
something for her. Then later he came over and intro¬ 
duced us. 

• • • * 

132 Q Then after that furlough when did you see 
your son again? A After that furlough he left and 

went to Salt Lake City. Then from there to Pyote, Texas. 
I didn’t see him again until he came home on his furlough. 

Q During that time you were employed? A Yes. 
Well, I didn’t work for a while. Well, yes, that’s right. 
There was a period in there when I changed from the shell 
plant to the carbon plant. 

Q Did you have letters from him after he left home at 
that time? A Yes. 

Q When did you next see him? A When he came 
home on his last furlough, when he and his wife came 
from Pyote, Texas. 

Q Did you know he was going overseas? A He said 
that he thought he would be leaving to go overseas after 
that furlough. 

Q Did you discuss any other matters with him while 
he was home? A Yes, we did. We discussed several 
matters. I mean we discussed things that—you see, he 
and I were very close, and we discussed our finances, be¬ 
cause he had been away and he was hurt because I 

133 was working, doing the type of work I was doing, 
and he just told me one morning at breakfast—Betty 

and he and I were there—Betty, that’s Mrs. Coleman—we 
were there sitting at breakfast when he said, “Mother, I 
don’t want you to do anything about getting your divorce”. 
In other words, he understood my domestic affairs. He 
said, “I don’t want you to do anything about getting your 
divorce until I get back, because I want to talk to Daddy 
and see if he will fix up your finances so that you won’t 
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have to work like this and if I don’t get back, yon will have 
the insurance and Betty will have her pension.’ 9 
• Q This was one morning at breakfast? A Yes. 

THE COURT: Who was present? 

THE WITNESS: Betty—that’s his wife—Charles Ed¬ 
ward, my son, and I. There wasn’t really any discussion. 
That is just about all that was said. 

BY MR. CLARK: 

Q Do you recall what part of the year he was home? 
What time? A It was the last part of January. He 
came in on that furlough and they stayed in my home. I 
mean that was their headquarters. It was the last part of 
January, somewhere between the fifteenth and the twen¬ 
tieth, I would say. 

Q Were you present at any other time when he was 
home when he discussed insurance with anybody 
184 else? A I was present when he talked with Mr. 
Wallace. He and Mr. Wallace talked together. 

Q What was the discussion at that time? A Well, he 
was hurt because I was working like I was—doing the kind 
of work I was doing—and that is why it was brought up 
at that time. He was telling Mr. Wallace that he certainly 
hated to see me working like that, and that when he got 
back he was certainly going to contribute to it himself, 
because if he wasn’t able to work it out with his father so 
that I wouldn’t have to work that way he would try to do 
something about it himself; and that if he didn’t come 
back, the insurance he had would help to take care of me 
and Richard. 

Q Was Mrs. Betty Coleman present when that con¬ 
versation took place? A No. 

Q Do you know where she was? A The best I re¬ 
member about it was that Mr. Wallace called me and said 
he was in town. I told him that Edward was home and I 
would like for him to drop by and see him while he was 
there. I think I am correct on this—they had discussed 
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running out to her mother’s, and she went out by herself 
because Edward wanted to see Mr. Wallace. He didn’t see 
him so often. He was just a distant relative, but he 
wanted to see him. 

135 Q Do you recall what time of day this was? A 
It was after I got home from 'work. I worked 
from seven to three. It was late in the afternoon, 
around four-thirty or five o’clock. 

Q Did you have any letters from your son after he 
left Charlotte at that time? A Yes. 

Q Was that the last time you saw him? A When he 
left after that furlough. 

Q On or about what date did he leave? A I can’t re¬ 
call. It was around the last of January. It was around 
the 23rd or 24th—around in there. 

Q Did you ever talk to him by long distance after 
that? A No. 

Q You had letters from him? A Oh, yes. 

Q Did he mention insurance in any of those letters? A 
No, he did not 

Q After he went overseas, did you have any letters 
from him? A Yes, I did. 

Q Mrs. Coleman, to your knowledge, did your son 

leave a will? A Not to my knowledge. 

• • • • 

137 Cross Examination 

BY MR. MILLEB: 

Q What was that financial settlement that you had 
with your husband? A My financial settlement? 

Q Yes. What did you receive? A I said sixty dol¬ 
lars a month alimony. 

Q What property did you receive under this financial 
settlement? 

MR. CLARK: I object to any testimony as to the set¬ 
tlement. I don’t think it is germane, if Your Honor please. 

THE COURT: Your line of questioning brought it out 
You brought it out yourself. 
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ME. MILLEE: Yes. 

THE COUET: Objection overruled. 

THE WITNESS: I received my home, a bungalow 
valued at four thousand dollars. 

BY ME. MILLEE: 

A Ten thousand dollars? A No, I said four thou¬ 
sand dollars. That is all the settlement there was, except 
the sixty dollars a month alimony. 

Q What about your son, Eichard? A There was a 
stipulation as to my boy’s education, and that I was to 
have custody of him. 

138 Q In other words, vour husband was to take care 
of educating your son? A Up to a certain point. 

Q In addition to what he was giving you? A I do not 
have the money for his education. 

Q But that was in addition to what he was giving you, 
is that correct? A In addition to the sixty dollars a 
month. His checks go directly to his school 
Q When was this settlement, in what year? 1945? A 
April, 1945. 

Q What other income do you have besides the alimony 
your husband is paying? A When I work. 

Q How many months last year did you work? A 
Well, I would have to stop and think quite a bit because my 
work now is more part time. I worked with the Eent 
Centrol office until the force was cut down, and since then 
I have just been doing part time work. I couldn’t say 
just so many days—what length of time. 

Q How much a month did you get from the Eent Con¬ 
trol office, the 0. P. A. ? A The $1440 a year. 

1 Q $1440 a year? A The lowest pay that the Govern¬ 
ment pays. 

139 Q You received about a hundred dollars a month 
take-home money? A I was on the $1440 basis. A 

file clerk is what I was. That was after I left the carbon 
company. 
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Q You received two checks a month, did you nott A 
Two checks a month 1 

Q Yes. A Yes. 

Q About how much were they ! A Bight this minute I 
don’t recollect. But I would be glad to figure it out. 

Q Around fifty dollars or so every two weeks! A 
Yes. I would estimate that. But after your tax is taken 
out—you know what I mean. 

Q Do you rent any rooms in the house there to anyone, 
Mrs. Coleman! A At that time I had a girl staying in 
my home from whom I collected four dollars a week. 

Q And you have had other people staying there who 
paid you for the privilege of staying in the house! A 
Since then! 

Q Yes. A Yes. 

Q What is your income now at the present time 
140 as a result of people staying in the house there! A 
I have a five-room house, and I spent some of the 
money that I received from my son’s insurance to convert 
it into—pardon me just a minute—into an apartment, and 
I received rent on that apartment. I converted half of it 
into an apartment, and I keep the other half for myself 
and for my son. 

Q Mrs. Coleman, how much rent a month do you re¬ 
ceive from the other apartment! A Well, I would have 
to explain that. Do you want me to! Q Yes, please. 
A I furnish everything, because my lights and water 
and everything are connected as one house, so the money 
amount I receive isn’t clear. I have an electric stove on 
that side and a refrigerator which consume current. I also 
furnish the heat and linens. It is a furnished apartment. 
I also supply the furniture, of course—it is a completely 
furnished apartment. I do all of the laundering of cur¬ 
tains, and so on. I am saying this just in order to show 
you what they get for their money. 
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In the summertime when I do not furnish heat I re¬ 
ceived forty-five dollars; in the wintertime when I fur¬ 
nish heat I received fifty dollars. It has only been re¬ 
cently that that has been. I mean the exact month I can’t 
tell you offhand. 

141 Q Does vour husband pay you more than sixty 
dollars a month alimony at one time? A I am not 

married. 

Q I mean your previous husband. Has he ever paid 
you more than sixty dollars a month all at one time since 
your divorce? A Since the settlement? Since I have 
had my divorce you mean? 

Q Yes. Did he ever pay you more than sixty dollars a 
month? A He paid sixty dollars a month. He pays sixty 
dollars a month. And he pays me fifteen dollars a month 
for my son. That is specified in the separation agreement, 
but the fifteen dollars a month is for my son. 

Q That is a total of seventy-five dollars a month, is 
that corect? A The fifteen dollars is for my son. My 
son is just eighteen. 

Q Where do you live, Mrs. Coleman? A 2019 Lom¬ 
bardy Circle, Charlotte, North Carolina. 

Q Your son Charles Edward Coleman did not make 
an allotment to you as a dependent parent while he was 
in the service, did he? A My son was a student, and he 
had never been responsible for debts for me because 

142 he was a student. He was still a boy. He wasn’t 
a man. 

Q But I say, He did not make an allotment? A Oh, 
no. I didn’t understand your question. No, there wasn’t 
an allotment. He sent me money. He sent me money 
while he was a cadet, but there was no allotment. He sent 
me cash money when he could. Not any certain particular 
amount. 

Since you asked the question, may I continue? 

Q Surely. A He also, when he worked at the Duke 
Power Company during the summer, gave me money out 
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of that. He helped what little he could, because we needed 
the help. 

Q You made a claim to the Veterans Administration as 
a dependent mother on your son, Charles Edward Cole¬ 
man, did you not? A After my last job, my last perma¬ 
nent job, expired, and I was informed by the Veterans 
Administration that at any time in your lifetime, after 
your son has been killed, I believe, you can apply if your 
financial circumstances have been decreased—I guess that’s 
the word. Anyway, if they have been reduced. 

Q Was your application for dependency compensation 
—that is, compensation from the Veterans Administration 
—the cause of your alleged dependence on your son, 
Charles Edward Coleman, allowed by them, or did 
143 you receive any money from them? A No, it was 
not allowed, because I had to give—I mean because 
the requirements were that I give my income for the past 
year—I believe it was for twelve months. I don’t re¬ 
member right now. But I think it was for twelve months. 
And at that time I was working. The year before that I 
was working more than I was able to work at the time 
that I applied for it. 

Q And in this application that you made to the Vet¬ 
erans Administration for dependent’s compensation, is it 
not true that you stated that you had a bank account of 
approximately two thousand dollars in the bank? A That 
is true. That is money I had saved of my own. It took 
twenty-five years to accumulate a bank account out of my 
savings, and I also received a little insurance. 

MR. MILLER: 1 believe that is all. 

Just one more question, please. 

BY MR. MILLER: 

Q Were you happy about your son’s marriage to Betty 
Carole? A Had he been older—had he finished his edu¬ 
cation—had the war not come along—had he finished his 
schooling and been able to work and make a living, I would 
have been happy about the girl he selected to marry, but at 
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the time that he married I objected because he was 

144 too young. He wasn’t twenty-one years old, and he 
had no way of making a living when he got back. 

MR. MILLER: I believe that is all. 

• • • • 

Betty Carole Co'leman 

145 Further Direct Examination 
BY MR. ALLSHOUSE: 

Q Mrs. Coleman, you heard the testimony of Mrs. Mabel 
Coleman? A Yes. 

Q Regarding a conversation between she and the in¬ 
sured at which you were present? A Yes. 

Q Were you present at any such discussion? A I 
have never been present at any discussion of insurance 
allotments or pensions with Mrs. Coleman and my husband 
at any time, and J have never discussed insurance with 
him alone. 

Q Calling your attention to the period from when you 
and your husband left Pyote, Texas until he left for 

146 Grand Island, Nebraska, were you with him all 
of that time? A We had about three or four 

days—I have forgotten exactly the number of days we had 
together at home, but we weren’t apart other than five or 
ten minutes at a time. 

Q Did you see Senator Wallace during that period? A 
No, I did not 

Q Where were you staying? A We were staying with 
Mrs. Coleman. 

Q If Senator Wallace had been there during that period 
would you have seen him? A Well, he may have been 
there, but we were out several times, my husband and I. 
We were always together. If he was there I didn’t see 
him. 
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Q And he did not see yonr hnsband during that period? 
A Not while I was with him. 

Q And yon were with him all the time? A Continu¬ 
ally, because we had such a short time together. I never 
went anywhere without him during that whole time. 

• • • • 

Further Cross Examination 
BY MR. CLARK: 

Q While you are on the stand I would like to 
147 clear up a point. You testified yesterday that after 
the death of the insured you received his allotment 
of two hundred dollars per month up until some months 
after his death? A That is right. 

Q You also received the back pay that— 

MR. MILLER: If Your Honor please, this was all gone 
into yesterday. 

MR. CLARK: Not as to amounts. 

THE COURT: Overruled. You may proceed. 

BY MR. CLARK: 

Q And you received as arrears a total of $782.30; and 
in addition six months’ gratuity in the amount of $1485, is 
that correct? A That is right. 

Q And you have been receiving a pension of fifty dol¬ 
lars a month? A Sixty. 

Q It was fifty to begin with and was changed to sixty 
dollars? A Yes. 

Q Now, Mrs. Coleman, did you know Senator Wallace? 
A Do I know him? 

Q Did you? A I can’t tell you whether I have met 
him or not. I have seen him, but I don’t remember where. 
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Defendant's Exhibit No.. 


Appellee’s Exhibit No. 3 
JS ADMINISTRATION 

NOTICE OF SETTLEMENT 

NATIONAL SERVICE LIFE INSURANCE 


{Gfl-Ul 
Ic “ I Lm 

JAN PA 1948 


To: 


Mrs. Mabel Gertrude Coleman 

Date 

HAL IT ft. UcLL, 
October 1, 1946 

2019 Lombardy Circle 

Charlotte, North Carolina 

NAME 

COLUMN, 


XC- 

Charles Edward 

3 663 459 


n. 

6 161 643 


Too are hereby notified that, as a beneficiary of insurance 

in the amount of 310,000,0X3 granted to Charles Edward Coleman 

by the United States under the National Service Life Insurance Act of 

October 8., 1940, as amended, you are entitled to monthly payments of 

$46.40 beginning Uarch 23 , 19 44, 

to continue for life with 120 monthly installments certain. 

The initial payment under this settlement will be dlspatohed to 
you at the earliest possible date. 

All future cosssunlcatlons with reference to this oase must bear 
the Tile Number XC- 3 663 459 and 2>-N- 6 161 643* 

i • Vefcr truly yours. 




F. B. SINUS, 

Chief, life Insurance Claims Division, 


IMPORTANT.—If evidence to prove relationship and age, already requested, has 
sot been furnished, it should be furnished as soon ss practicable; otherwise it stay be 
necessary to suspend payment pending its receipt However, if evidence of relation* 
ship is being submitted for pension purposes, it need not be duplicated for insurance 
pn rp o n r m 
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Appellant’s Exhibit No. 2 


DESIGNATION OR CHANGE DV ADTOBB OF BENEFldART 


(IM ■»« »> (Vint MM) jJO+Cm 

i to be my bcneftciacy are daipiUd Win 


(Am Intel V.) IQmAi Ml 4 
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CmviAs) WAR PEPA RTMENT. 

Na 71 j WakuinotuX. March 13. 1943 

Section 


Travel allowance* of Army Bonn —Suxpenaion of Alt 3A-41I10_ 1 

Automotive (limiMUty rejMirr_____......___.....__ II 

Bcvlxlon ami clmnc.n to Aruty Itcculntiona____....___..... Ill 

1'Trimration and Nitbmieaion of W. D., A. (i. O. Form No. 41 <Pe*lcnati*>n or 
Change of Addraaa of ltcncttclary)_________.__ IV 

/..TrsrW #nnmn of Arm tf nurae*—Suspennon of AR 25-4910 .—The 


provision* of AR SHMUt November 21. 1S35, arc su*i*ii<led for the duration 
of the war asf 0 mmdha thereafter. 
tA.G.MMO-T-4S>.) 


U.-AutommUm dfeoMh'lf report. —Paragraph 4M1) ami d(2). Circular 
Na 13, War UtfRlMAlMS. is amended as follows: 

46(1) At each or station in one consolidated report by the 

senior commatnlerB idAjpy Ground Forces, Army Air Forces. Army Service 
Forces, and defense commands for the units and activities nsxigiHtl and 
attached to their respective commands at that post. This consolidation 
will he made for ail units under such single command except when a division 
is included, in which case an individuaj rci">rt will be rendered for the 
division and its attached units, and one report for all othei' units; no other 
consolidation is required. 

d(2) For units of the Anuy Ground Forces, Army Service Forces, and 

defense 

• • • e e e • 

(A.G.451 (3-23-13). J 


Ut.JLevUion and change* to Armg Regul ation *. — 1 The following Army 
Regulations and changes to Army Regulations have hcen released for dis¬ 
tribution : 

AR 35-2020, Pay and Allowances of Members of the Army Norse Corps am 
Other Female Personnel of the Medical Department. February 25, 1943. 

AR 55-380, Prescribed Uniform for Army Transport Service and Harbor 
Boat Service, December 31,1942. 

AR 105-30, Commercial Telephone, Telegraph, and Electric Time Service. 
General, February 27.1913. 

AR 000-200, Passports, March 3,1943. 

C 3, AR 35-220. Ronds of Accountable Offlrers, March 0,1943. 

C 2. AR 35-3000, Pay of Civilian Employees In Connection with Absence 
from Duty and Holidays, January 15.1943. 

C 2, AR 35-6000, Sales of Property, March 6,191b. 

C1, AR 40-100, Standards of Miscellaneous Phytfad lS^aiaatlon, March 5. 


1943. 

C1. AR 310-200, Allowance ami Distribution, 
C 4. AR 605-10, Officers Appointed in the 
March 0,1943. 


Pdhmmn K 

A nag at tha tJaSicd States. 


[A. U. 300.33 (3-13-43).) 


iV.Jrtpmrmtiam ami a n bm ti ta io m at W.D^A. G. O. Form No. 4I{D*wtgmm- 
Urn or C km gw of Address of B cn e Ac iar g) *—!. W. D, A. G. a Form Mfx 
41 (Designation or Change of Address of Beneficiary) receive d In the War 
De partm ent indicates that proper supervision Is not being exercised by rs> 
ylbh comman ders la the preparation aad transmission of this r eport. 


BEST COPY AVAILABLE 

from the original bound volume 
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[Ciil 71] 

2 

2. While It l* the responsibility of the individual concerned to prvi»are 
this form. It is the dutv of the commanding officer fre»iuently to bring to the 
attention of the members of his command the need for the submission of 
this form, and also to Insure that the form is pmperly prepared prior to trans¬ 
mission to The Adjutant General. 

3. The error* most commonly noted are— 

a. Army serial nuuilter Incorrect or not shown. 

b. Grade and organization not shown. 

c. Failure to complete each item. 

d. Signature of designator not included. 

e. Not correctly wirnew'il. 

f. Use of the form for d«*signating lienelV-iary for Government Life Insur¬ 
ance. for which pnr]v»se tlie form was not intended. 

4. Unless the form is properly prejianni. signM. and witnessed it is nor 
a valid document and cannot be a<\vpt«*d as sufficient proof of designation 
*»f benffl-iary. Oonset|nently. unless the individual has a wife or minor, 
child unmarried, then months’ gratuity to which the deprtid«*nts of momlx-rs 
of the military service an* entitled cannot bo paid. Responsible commanders 
will take immediate step* to insure that W. D.. A. G. 0. Form No. -11 Is 
submitted for every officer, warrant officer, and Army nurse who has not 
previousty suhniitted such a form, and tluit the form is pr»»pared in accord¬ 
ance with AR flWMJuO. See also section L. Circular No. 22. War Department, 
1M2. 

t.V. G. 247.2 tS-a—iat.1 

By usnn or the Sinmur «r Warn: 

a C MARSHALL. 

Chief of Staff. 

OmcuL: 

J. A. ULIO. 

ilafor General, 

The Adjutant General. 
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AB, 35-42580 

1-0 roCAMGB DBPABTMXNT 

at Government etptm No aviation cadet shall bo entitled to rocotro lunge ittj 
pay. While traveling under orders they aboil, under such regulations oo the 
Secretory of War nay proscribe, receive transportation and rilmbwraa—if for 
neceeaary ea pe na e a Inc ur red which art incident to eoch travel, or cash in lieu 
thereof. When traveling by air under competent o r dure, they aball receive the 
tone allowances for travaUng expenses as are now or any hereafter be au t ho ri sed 
by law for officers of the Amy. Any person appointed as a flight offiear In the 
Army of the United States shall be entitled at the time of such appoi nt ment to 
an allowance of $150 for uniforms. See. A set S Jwmt 1941 ($5 Stmt. 940), se 
amended by sea «, sot 8 Jmlp 1949 (99 Stmt. $49). 

4. .Repeal of imoommUtmmt tease dll laws and parts of laws Inconsistent with 
or in conflict with the provisions of this Aet are hereby repeated. Sea 7, so t 9 
Jrnmmmi (S5 Stmt. 940). 

8. Definition.—An aviation cadet Is by the act of $ June 1841 (par. In) given 
a special and separate enlisted grade in the Air Corps. Regular Army, in sub¬ 
stitution for the grade of flying cadet, created by the act approved 11 July 1818 
(41 8tat 108; 10 U. 8. C. 808,304; M. L. 1868. sea 1378). 

3. Bate of pay.—The provisions of law applicable to the pay rates of enlisted 
men have no application to the rate of pay of aviation cadets, namely, $75 par 
month (par. lc). 8m 90 Ctaup. Gen. 991. 

4 Longevity pay.—Under the provisions of the net of 8 June 1841 (par. In), 
an aviation cadet la not entitled to receive longevity pay. 

5. compensation for special qualification in use of nrma—Tbs 
definitely prescribed pay and allowance fixed by tbs act of 8 June 1841 (par. le), 
are not subject to increase for qualification in the use of arms prescribed for 
use in the aviation course for which they have boon enlisted. 8m 19 Corny. 
Om. 195. 

8. Su bsist e nc e allowance.- s. Bets,—Aviation cadets will be paid a money 
allowance for aubeteteoce of $1 per day (aoa 4, act 8 June 1841) (par. la). 

A Method of payment.—Payment of the allowance will be sonde 

direct to individual aviation cadets on monthly pay rolls or individual vou chers . 
This allowance to chargeable to the appropr i ation "8uppltea and nanapoctatton” 
and payment will be made under the open allo tm en t published annually in n 
War Department circular. 

a indebtedness nyon transfer.—If upon transfer, before the end of the aeonth, 
an aviation cadet te indebted to the mem fund, proper entry win be made by 
the p ers o nne l o fficer in the aviation cadet's a mvlce record In order that collection 
may ha made by the dlsburaing officer at bis new station. A check for tho 
amount dae the mem fund will bo drawn pnyabte to the am offimr and forwarded 
to him 

d. D e ed etetna—WbJte In a travel status In connection with which per dtem 
in Urn of sub siste nce is payable the snbatetance allowance of $1 par day la not 
authorised. 

a in h os pital , Pa y m e nt of the s ubs is tenc e allowance white rick la ten pt tal . 
whether or not la line of duty, te authorised. 

f. On fwriomffh. —Aviation cadets will be paid a nb ri ri a nc a allowance for perio ds 
on furiongb by proper authority, at the rata of $1 per day, provided that on or 
before the test day of tbs furiongb. they have rep orte d at their preper station. 
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AB 35-2580 

9-12 FINANCE DEPARTMENT 

(2) iis aviation cadet whose atatos aa an aviation cadet la tennlnatad 
nnder tbe provisions of AR 615-100 will receive the travel allowance 
accorded enlisted men Xrom the place of termination of aviation 
cadet status to tbe unit of the Army Air Forces to which he may be 

10. Uniform allowance.'—Any aviation cadet commissioned aa a ascond 
lieutenant or appointed as a -flight officer in the Army of the United 8tatea will 
be entitled at the time of such comm lesion or appointment to an allowance of 
3150 for uniforms. Sec paragraph lo and 4 and AR 88-8420. 

11. Insuranooi vlation cadets will be Issued Government Ufa Insurance, 
pursuant to tbe pflhvislooa of aectton 0, act of 8 Jane 1941, in the amount of 
810,000. the premiums on which will be paid by the GoveramsaA Upon being 
commissioned as second lieutenants. Air Corps Reserve, they will have the option 
of continuing such policies at their own expense. 

12. Cross references.—a. Stoppages a g o hut pap of amUtted w s w . 8 es 
AR 85-2440. 

A Travel bp air. —See AR 33-4820. 

c. Travel bp privately o wn ed oo ne epawo s .—See AR 85-4820. 

4. Voucher* for travel of military p e rs onae ! .—See AR 85-0020. 

e. Pa p of fight officer*. —See AR 85-2220. 

f. Meal ticket*.— Sec AR 30-2215 end 36-40201 

(A. G. S21.se (5—25—45).] 

Br oaocs or the Sncanrsax or Was: 

a C MARSHALL. 


Chief of Staff. 

Oman.: 

J. A. ULIQ, 

Major General, 

The A4jutant General. 

Dismio iior: 

A. 
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Appellant's Exhibit No. 10 
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IN THE 


United States Court o! Appeals 

District of Columbia Circuit. 


No. 9908. 


BETTY CAROLE COLEMAN, Appellant, 

v. 

UNITED STATES OF AMERICA, Appellee 

and 

MABEL GERTRUDE COLEMAN, Appellee . 


Appeal from the Judgment of the District Court of the 
United States for the District of Columbia. 


APPELLEE’S BRIEF. 


COUNTER-STATEMENT OF THE CASE. 

Charles Edward Coleman, the insured, while in the ser¬ 
vice as an Air Corps Cadet, applied for and received a 
$10,000 National Service Life Insurance policy, effective 
November 13, 1942, in which he designated his mother, 
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Mabel Gertrude Coleman (Appellee) as the principal bene¬ 
ficiary. The policy (Appellee’s Exhibit No. 1) was subse¬ 
quently delivered to her at her home by the insured who 
told her if anything happened to him she would have the 
ten thousand dollars to help her and his younger brother 
(J. A. 56A). At that time, insured’s father and mother 
were separated and living apart, and were thereafter di¬ 
vorced. 

On October 1,1943, Coleman was commissioned as a sec¬ 
ond lieutenant in the Air Corps, at which time on a govern¬ 
ment form (Appellant’s Exhibit 2, part 2) he listed Ap¬ 
pellee as his principal dependent and emergency addressee. 

On October 5, 1943, Lt. Coleman married the Appellant, 
and after their honeymoon, he reported to Salt Lake City 
and thence to Pyote Field, Texas, where he was joined by 
Appellant who remained with him until he left for over¬ 
seas. While stationed at Pyote, Lt. Coleman discussed with 
Appellant his providing for her and he executed an allot¬ 
ment from his pay to her of $200 per month. However, by 
Appellant’s testimony, he did not then or at any time dis¬ 
cuss his insurance with her (J. A. 32A). On December 20, 
1943, while still at Pyote, Lt. Coleman executed WD-AGO 
Form 41 (J. A. 67A), entitled “Change of Beneficiary”, 
which was the regular and ordinary form prepared by the 
War Department and required to be executed (J. A. 38A, 
also Par. IV (4) of Appellant’s Exhibit No. 3, J. A. 69A) 
by a serviceman in designating the name and address of his 
wife, or child, if any, or some other dependent, to receive 
six months of his pay, known as “gratuity pay” in the 
event of his death. On this Form 41 in the space provided 
for the name and address of wife, Lt. Coleman designated 
Appellant as the person eligible to be his beneficiary in the 
event of his death; he also designated, as contingent bene¬ 
ficiaries, in the event of his leaving no wife or child, Ap¬ 
pellee and his brother, Richard. 

This Form 41 in question when executed at Pyote by Lt. 
Coleman was witnessed by Irving S. Krakowsky, then per¬ 
sonnel officer at Pyote Army Air Field, who testified that 
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he had no recollection of Lt. Coleman’s appearing before 
him nor for what purpose Lt. Coleman intended this form 
(J. A. 41A). This Form 41 was filed with the Finance 
Officer and kept in Army files, in accordance with Army 
regulations covering the six months’ gratuity; and later 
upon the basis of the designation in this form of Appellant 
as the wife, she received from the War Department, after 
Lt. Coleman’s death, six months’ gratuity in the amount of 
$1,485 and arrears of his pay totalling $782.30 (J. A. 65A). 
This Form 41 was not considered by the War Department 
as any designation or change of designation of beneficiary 
of National Service Life Insurance and was not submitted 
to the Veterans Administration until Appellant, contesting 
the claim of Appellee before the Veterans Administration 
as principal beneficiary of Lt. Coleman’s insurance policy, 
specifically requested this form from the War Department 
and filed photostatic copy thereof on June 14, 1946 with 
the Veterans Administration (Appellant’s Exhibit No. 8). 

In January, 1944, Lt. Coleman and Appellant returned 
to Charlotte, North Carolina, making their headquarters at 
Appellee’s home, for his last furlough prior to departure 
for overseas duty. During this furlough, according to tes¬ 
timony on behalf of Appellee, insured on two occasions dis¬ 
cussed his insurance in Appellee’s presence, once at break¬ 
fast in the presence of both Appellant and Appellee, in 
which he stated to Appellee: “I don’t want you to do any¬ 
thing about getting your divorce until I get back, because 
I want to talk to Daddy and see if he will fix up your 
finances so that you won’t have to work like this and if I 
don’t get back, you will have the insurance and Betty will 
have her pension.” (J. A. 57A). Again in the presence of 
Appellee and Senator Paul A. Wallace, a friend of the 
family, insured stated that he hoped to be back shortly and 
would help his mother with the finances, and that if he 
didn’t return that she had a ten thousand dollar insurance 
policy which would help her and Richard (J. A. 51 A). 

A few days after insured left Charlotte, he was pro¬ 
cessed at the Army Air Base, Grand Island, Nebraska, 


4 


prior to going overseas. From this base, in an envelope 
postmarked January 31, 1944, Appellant received without 
any formal letter of transmittal a mimeographed form 
filled in, by which it was purported to convey the informa¬ 
tion that on October 1, 1943, the insured had taken out a 
$10,000 policy naming the Appellant as beneficiary and had 
authorized a monthly deduction from his pay of $6.50 to 
cover the cost of such insurance (J. A. 76A). Appellant 
did not notify the Veterans Administration of the receipt 
by her of this form nor did she send copy to them until 
after his death. 

Lt. Coleman was reported “missing in action” on March 
23, 1944, which report, on August 4, 1944, was changed by 
the War Department to “killed in action”. Appellee, as 
designated principal beneficiary of the insured’s policy, 
filed claim with the Veterans Administration for the in¬ 
surance, and her claim was recognized (Appellee’s Exhibit 
No. 3, J. A. 66A). Payments were made to her until May 
28, 1947, when payments to her were suspended by reason 
of institution of suit by Appellant against the United 
States; by the Government’s motion Appellee was brought 
in as party defendant. 

SUMMARY OF ARGUMENT. 

Appellant’s case is supported only by two straws, one, 
the allegation of change of beneficiary from Appellee to 
Appellant, based on an ambiguous, mimeographed, Bomb 
Wing Form (J. A. 76A), which is the only evidence during 
four months of insured’s marriage in which there is any 
mention of insurance as connected with Appellant. Yet 
even this form contains information so inaccurate and so 
obviously incorrect, and is so completely unsupported, that 
it is absolutely meaningless if not inexplicable. So much 
so that the Trial Court properly concluded: 

“While it might be considered as what is known as an 
affirmative act to accomplish a change in beneficiary, 
there is no supporting evide'nce in the case which indi¬ 
cates cmy expressed intention on the part of the in- 
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sured to change the beneficiary. In fact, the entire 
evidence in the case is to the contrary. * * * standing 
alone, it is insufficient to be received as evidence of 
either intention or an affirmative act to effect a change 
of beneficiary.” (Judge’s Memorandum, J. A. 9A, 
12A; italics supplied.) 

It is submitted that this Court can only accept the Appel¬ 
lant’s allegations of error by completely disregarding the 
positive evidence presented on behalf of the Appellee that 
the insured did NOT intend or desire to change the bene¬ 
ficiary of his insurance. 

The other straw is the fanciful allegation of Appellant 
that Lt. Coleman’s designation of Appellant on War De¬ 
partment Form 41 (J. A. 67A) as beneficiary to receive 
his six months’ gratuity pay in the event of his death 
(which form under Army regulations he was required to 
execute, and pursuant to which Appellant did receive such 
pay) was in fact intended by insured as a designation of 
Appellant to receive his government life insurance. Yet 
Appellant’s only evidence in support of this preposterous 
proposal is that some other servicemen (out of 10,000,000 
in uniform) at some other places and at some other times 
had mistakenly so used Form 41. The Trial Court was not 
carried away by Appellant’s imaginings and properly con¬ 
cluded : 

“The difficulty with this type of evidence is that there 
is an absolute lack of proof that at the time it was exe¬ 
cuted by the insured he expressed any intention that it 
was being used for the purpose of changing the bene¬ 
ficiary of life insurance and, while there may have been „ 
a considerable number—variously estimated by dif¬ 
ferent army officials—who had used this form for the 
purposes not intended, it should be remembered that 
with the millions of men in the service, it must have 
been the exception that such forms were used errone¬ 
ously to cover life insurance and not gratuity. It there¬ 
fore falls short of convincing proof that it was intended 
by the insured to make a change of beneficiary in his 
insurance policy.” (Judge’s Memorandum, J. A. 9A, 
12A; italics supplied.) 
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ARGUMENT. 

(1) In General. 

The conclusions reached by Appellant in her brief, and 
her applications to the evidence in this case of the rules 
laid down in the authoritative cases on the question of 
change of beneficiary of government insurance policies, are 
completely at variance to the principles established by the 
vast majority of the courts, in the cases cited and in others. 
It is apparent from a careful analysis of the facts in these 
cases (See Appendix hereto) that the same fundamental 
principles are consistently recognized throughout, and 
that the decisions which have decreed changes of insurance 
beneficiaries have done so because the evidence adduced 
therein clearly met the tests required by these principles, 
namely, the evidence clearly showed (1) the expressed in¬ 
tention of the insured to change his beneficiary and (2) 
positive, unequivocal and affirmative acts designed to 
effectuate such expressed intention. 

Almost it would appear that Appellant predicates her 
demand for reversal of the Trial Court’s findings and 
decision on allegations that same were in error because in 
some other cases where Form 41 -was in evidence the courts 
decreed that there had been a change of beneficiary of in¬ 
surance; or because in two cases, where there was in evi¬ 
dence apparently a Bomb Wing form similar to that used 
in this case, the courts had decreed there had been a change 
of beneficiary. That such reasoning by Appellant is clearly 
fallacious is apparent from reference to these various cases, 
the evidence, and the reasoning of the courts in arriving 
at their decisions, all of which show that the courts reached 
the decisions they did and decreed there had been a change 
of beneficiary because (1) the intent to change and (2) the 
affirmative acts to effectuate such intent, were to be found 
not merely in the Form 41, or in the Bomb Wing Form, 
but in other extraneous evidence, such as statements, let¬ 
ters, documents or acts of the insured. There is no dis- 
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puting the recognized principles of law established in all 
these cases, and applying those principles to the facts at 
bar, it becomes apparent that it is Appellant, and not the 
Trial Court, who is in error in findings and conclusions 
reached. 

It is the generally accepted rule in cases involving change 
of beneficiary of insurance, that if the insured has mani¬ 
fested a desire and intent to change the beneficiary of his 
insurance, and has done everything reasonably within his 
powder to accomplish this purpose, leaving only ministerial 
acts to be performed by the insurer, courts of equity will 
treat as done that which ought to be done, thereby giving 
effect to the intent of the insured. But in all these cases, 
the burden of proof is upon the widow who claims as a 
substituted beneficiary to show that the insured during his 
lifetime effected a valid change of beneficiary from his 
mother to her ( Bradley v. U. S., 143 F. 2d 573, cert, denied 
323 U. S. 793; Leahy v. U. S., 15 F. 2d 949). 

As to what is required by the courts to establish that 
there has been a change of beneficiary, the much-quoted 
Bradley case, supra, laid down the fundamental principles 
as follows: 

“ * * * The expressed intention of the insured to 
change the beneficiary, standing alone and unaccom¬ 
panied by some affirmative act, having for its purpose 
the effectuation^ of his intention, is insufficient to effect 
a change of beneficiary and the courts cannot act when 
he has not first attempted to act for himself. * * * 

“In every case involving war risk insurance wherein 
the courts have recognized and decreed a change of 
beneficiary, the facts have amply shown not only an 
expressed intention, but positive and unequivocal acts 
on the part of the insured. * • • And in the absence of 
some act or deed having for its purpose the execution 
of the insured’s intention, the courts have refused to 
decree a change of beneficiary. * * * ” (Italics 
supplied.) 

Despite the statement in Appellant’s brief to the con¬ 
trary, the Bradley case is still the ruling law with regard 
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to the evidence required to establish a change of beneficiary 
of government insurance. No case has been cited by Appel¬ 
lant which has overruled the principles laid down by the 
Bradley case, and it has been referred to, followed and 
quoted extensively in numerous appellate as well as lower 
court decisions. Roberts v. U. S., 157 F. 2d 906, cert, denied 
330 U. S. 829; Collins v. U. S., 161 F. 2d 64, cert, denied 331 
U. S. 859; Mitchell v. U. S., 165 F. 2d 758; Garni v. U. S., 
165 F. 2d 857; Shapiro v. U. S., 166 F. 2d 240. Those cases 
decreeing a change of beneficiary have distinguished the 
Bradley case on the facts, and it is still good law in its 
insistence that in order for a claimant to establish a change 
by insured of the beneficiary of his insurance, he must show 
(1) insured’s “expressed intention” to make such change, 
and (2) positive and unequivocal acts, affirmative acts, 
designed to effectuate his expressed intention. 

As indicative of what the courts have generally required 
before they will decree there has been a change of bene¬ 
ficiary, an analysis as contained in the Appendix hereto 
shows that the courts in such cases 

(1) had ample evidence showing the intent of the insured 
to change his beneficiary, such as: 

insured’s promises to his wife that he was going 
to change; 

his conversations with her or with others indi¬ 
cating he was going to change, or that he was 
trying to get his insurance changed; 

he discussed with comrades his changing, or got 
their advice on how to change, his insurance to 
his wife; 

he got his Commanding Officer to write Veterans 
Administration he wanted to change; 

he went to proper office to get blanks to make 
change; 

he requested information at office on how to 
change; 


AND 
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(2) had ample evidence showing affirmative acts on his 
part designed to effectuate his expressed intention 
to change his beneficiary, such as: 

he requested a form with which to change his in¬ 
surance beneficiary, was handed a form, and 
executed it; 

he filed executed form with finance office; 

he told his wife he had changed his insurance bene¬ 
ficiary, or told others; 

he wrote his wife or others he had changed his in¬ 
surance beneficiary; 

he executed forms given him in the belief that by 
doing so he was changing the beneficiary of his 
insurance, even though evidence showed wrong 
form given him; 

he left a wdll leaving all to wife; 

he actually executed beneficiary form in presence 
of his wife for the purpose of changing his in¬ 
surance to her. 

(2) Bomb Wing Form. 

The mimeographed Bomb Wing Form (J. A. 76A) wfith 
the blanks as filled in by the insured, reads: 

“2. On date of Oct. 1, 1943, I took out $10,000 in 
National Service Life Insurance (United States Gov¬ 
ernment Insurance), naming you as my beneficiary. To 
cover the cost of this insurance, I have authorized a 
monthly deduction from my pay of $6.50. ” 

Appellee argued below (Deft’s Brief, p. 16) that Appellant 
had offered no evidence whatever, except this form, that on 
October 1, 1943, insured had performed the three acts re¬ 
ferred to in the Bomb Wing Form; that to the contrary, 
Appellee had introduced undisputed evidence establishing 
that insured had taken out $10,000 of government insurance 
on November 16, 1942, designating Appellee as principal 
beneficiary; that insured therefore could not, under the law 
setting up Government insurance, have taken out a second 
policy for $10,000 naming Appellant as beneficiary; and 
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further, that insured could not, on October 1, 1943, have 
designated Appellant as beneficiary because he was not 
then married to her and as his fiancee she was not within 
the class of persons eligible for such designation. Appellee 
further pointed to Appellant’s own evidence (Appellant’s 
Exhibit 2, part 2; also Judge’s Memorandum, J. A. 9A) as 
establishing that on October 1,1943, when insured was com¬ 
missioned as an officer in the Air Corps, he still listed 
Appellee as his principal dependent and emergency 
addressee. 

Whereupon Appellant now claims to have reached “the 
logical interpretation'’’ of the above language of the Bomb 
Wing Form, namely, that because the insured was commis¬ 
sioned on October 1, 1943, that was the date which he con¬ 
sidered as having taken out the insurance and so “the sol¬ 
dier thought the insurance was taken out on October 1, 
1943 and meant that thereafter Appellant was designated 
beneficiary thereof” (Appellant’s Brief, p. 11). But 
Appellant has offered no evidence that insured “there¬ 
after”, or at any time, changed his insurance to Appellant. 

Obviously, Appellant cannot accept part of this Form 
because it is beneficial to her to do so, and at the same time 
reject the plain language of another part because it does 
not apply to her. To permit Appellant to read into the 
Form that the insured intended thereby to convey to 
Appellant the information that he had changed his benefi¬ 
ciary and designated her sometime “thereafter”, or be¬ 
tween October 1, 1943 and January 29, 1944, would be to 
permit Appellant to change the Form at pleasure and solely 
in order to establish an intent on the part of the insured 
that fits into Appellant’s case, and without which Appellant 
has no case. That is reading into the Form something 
which is not present. 

Such strained interpretation would compel this Court 
completely to ignore the evidence on behalf of Appellee 
establishing a continuing desire on the part of the insured 
that his insurance money should be paid to Appellee, and 
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would also require the Court' to overlook the fact that 
Appellant has offered not one iota of evidence to establish 
a change of beneficiary of his insurance by insured between 
October 1, 1943 and January 29, 1944, or at any other time 
prior to his death. Nor was any evidence offered by Appel¬ 
lant to show for what purpose this Bomb Wing Form was 
intended, or that any copies w r ere made of it or intended 
either for War Department files or for the Veterans Ad¬ 
ministration. The fact is that no copies of this Form were 
found in the files of either agency, and Appellant herself 
did not even notify the Veterans Administration of the 
receipt by her of this Form until she filed claim for the in¬ 
surance. Had insured wanted to state facts other than 
what the Form permitted, he could easily have done so by 
inserting the correct date he intended if, in fact, he had 
already changed the beneficiary of his insurance to Appel¬ 
lant. Again, as before the Trial Court, Appellee asserts 
that the only logical explanation of this Form, since the 
facts stated in the form could only apply to the insurance 
as taken out by him naming Appellee as beneficiary, is that 
insured intended to address this Form to Appellee. 

The language of the Court in the Bradley case, supra, 
with regard to the confidential report there held to be in¬ 
sufficient to constitute a change of beneficiary, applies with 
equal force to the Bomb Wing Form here: 

“The Administration was a total stranger to the re¬ 
port, and did not receive it or have knowledge of its 
execution until after the death of the insured, and it 
was forwarded to the Administration upon its request. 
It is not a notice of any kind, is not a direction that 
the name of the beneficiary be changed, and does not 
express or indicate even indirectly or inaptly a desire 
to have the beneficiary changed. * * * When given its 
most liberal construction in the light of all the facts 
and circumstances, we are convinced that it cannot be 
treated as an effectuation of the insured’s intention to 
change his beneficiary.” 
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As was expected, Appellant attempts to derive much 
comfort from the case of Mitchell v. U. S., 165 F. 2d 758, a 
recent (Jan. 14, 1948) Circuit Court of Appeals (5th Cir¬ 
cuit) decision involving, among other evidence, a similar 
Bomb Wing Form. Regretfully, however, Appellant has 
omitted reference to all the evidence there and failed to 
mention the existence in the Mitchell case of an “intent to 
change the insurance beneficiary” which was established 
in that case by the facts that (a) insured on his wedding 
day went to what he considered the proper agency at the 
field to have his insurance changed, and (b) after this, he 
told his wife he had an insurance policy made out to his 
mother but he was taking a policy out in the name of his 
wife. Furthermore, as evidence that the insured had 
“affirmatively acted” to make his wife his beneficiary, the 
evidence in the Mitchell case showed that (1) he executed 
the Bomb Wing Form at Grand Island, Nebraska in the 
belief it was for the purpose of designating the beneficiary 
of his insurance in the event of his death; (2) he later told 
his brother officer he had changed the beneficiary of his 
insurance to his wife; (3) he left a will leaving his wife 
his entire estate; and (4) he wrote his wife from England 
asking if she ever got the papers for his insurance. Obvi¬ 
ously, the Court did not predicate its decree that there had 
been a change of beneficiary solely on the Bomb Wing 
Form in question, but rather on the basis that this Form 
was but corroboration of other statements and acts on his 
part, evidencing his intention that his wife should be the 
beneficiary of his insurance and his belief that he had done 
what he could to make her such, which enabled the Court 
there to conclude as follows: 

“In the case at bar the facts in combination lead irre¬ 
sistibly to the conclusion that the insured, Hardwick, 
not only intended to make his wife the beneficiary of 
his policy, but had also affirmatively acted to make her 
such.” (Italics supplied.) 
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That is far different from our Coleman case. However 
much Appellant may stretch the facts, said facts show 
only that the insured executed a Bomb Wing Form similar 
to that in the Mitchell case. But said facts in the instant 
case fail to show an “intent to change” such as was estab¬ 
lished in (a) and (b) above in the Mitchell case, and said 
facts in the instant case fail to show any “affirmative 
acts” such as (1), (2), (3) and (4) above in the Mitchell 
case. It is but wishful thinking, therefore, for Appellant 
to allege that this Form, “by itself, could have constituted 
the necessary act of change”. The Trial Court clearly 
shows, as did the Mitchell opinion, that it had not departed 
from the principles of double-requirement, (1) intent plus 
(2) the act, to establish a change, which were laid down in 
the Bradley case, supra. 

Appellant also quotes from the decision in McKewen v. 
McKewen, 165 F. 2d 761, as establishing that a similar 
Bomb Wing Form “was evidence not only of the requisite 
affirmative act but also of the intent”. A careful reading 
of this opinion, however, fails to reveal that the Court 
ruled that this Form, standing alone, supplied such evi¬ 
dence of the act and the intent. Rather, the intention of the 
insured there to change his policy was derived from three 
separate and distinct official documents, all signed by the 
insured, and all filed in the War Department files, namely 
(1) an “Officers’ Data Sheet” stating twice thereon his 
wife was his insurance beneficiary; (2) “Government In¬ 
surance Report Form”, apparently similar to the Bomb 
Wing Form here, in which he stated he had designated his 
wife as his beneficiary; and (3) another “Officers’ Data 
Sheet”, executed by him from his overseas base, in which 
again he stated he had $10,000 of government insurance 
and his wife was the beneficiary thereof. So that in the 
McKewen case there was undisputed evidence that on three 
occasions insured stated in writing to the government that 
his wife was the beneficiary of his insurance. The Court 
laid great emphasis upon the fact that all three documents 


which he signed were official documents for the information 
of the government and in the hands of the government, 
and concluded: 

“It was the primary function of the lower court to 
draw all the inferences that were appropriate from 
the evidence in the case in an effort to ascertain the 
intent of the deceased soldier, and when that intent is 
evidenced by three separate, distinct and unimpeached 
documents, wherein he advised the insurer of his in¬ 
tent. and on the strength of these documents the insurer 
waived the usual and formal notice of that intent, the 
Court need look no further in the absence of impres¬ 
sive evidence to the contrary. 

“We should not disturb the finding and judgment 
of the Court below because there is substantial evi¬ 
dence to support his findings. (Rule 52, F. R. C. P.)” 
(Italics supplied.) 

The sum and substance of Appellant’s case, despite the 
conclusions of the eminent trial justice that she had not 
sustained the burden of proof (to show any intention to 
change the beneficiary much less any affirmative act to 
carry out that intention), is still to ask this Court to read 
into the one and only mention of Appellant as beneficiary 
of the insurance (however inaccurate and ambiguous the 
Bomb Wing Form was), both the intent of the insured to 
change the beneficiary and also the affirmative act to carry 
out that intention. Which, in effect, is to ask this Court 
to reverse the findings and conclusions of the Trial Court 
on the basis of an ingenious interpretation of the Bomb 
Wing Form that is completely unsupported by any other 
evidence. And to reach such decision, this Court is asked 
to disregard entirely the evidence adduced on behalf of 
Appellee establishing a continuing desire on the part of the 
insured that the money should be paid to Appellee. 

Appellant next refers to and cites 7 cases interpreting 
changes of beneficiary under contracts of War Risk In¬ 
surance issued during or after World War I. Farley v. 
U. S., 291 F. 238; Steele v. Suwalski, 75 F. 2d 885; Cliffy v. 







Forbes, 280 F. 233; Johnson v. White, 39 F. 2d 793; United 
States v. Tuebert, 57 F. 2d 895; Peart v. Chaze, 13 F. 2d 
908; Ambrose v. U\ S., 15 F. 2d 52. Suffice it to say that 
these decisions present no new theory not fully explored 
by the trial court in this case. In fact, the cases are re¬ 
plete with the familiar principles summarized so clearly 
later in Bradley v. U . S., supra, in which most of these 
cases are cited. In all these earlier cases, two of them 
appellate decisions, the courts found (1) a positively ex¬ 
pressed intent to change the beneficiary of the insurance, 
followed by (2) positive, affirmative acts to effectuate such 
intent to change. 

It clearly appears that in effect the rule followed in all 
these earlier cases is that as a prerequisite to recovery, the 
one claiming as substituted or residuary beneficiary was 
required to show a positively-expressed intention of the 
insured to change his beneficiary to her before the Courts 
will attempt to read into any particular act, letter, form 
or document of the insured the performance by him of an 
affirmative act designed to bring about such change of 
beneficiary. 

(3) War Department Form 41. 

Appellant ascribes as error the failure of the Trial Court 
to accept the War Department Form 41 (J. A. 67A), exe¬ 
cuted by Lt. Coleman for designating the beneficiary of 
his six months’ gratuity, as establishing that he had 
changed the beneficiary of his insurance from Appellee to 
Appellant. 

As proof of such contention, Appellant offered evidence 
at the trial of some confusion in some branches of the Army 
over this form, and that some other servicemen, at some 
other places, and at some other times, had mistakenly used 
Form 41, or that it had been misdirected to the Veterans 
Administration. But Appellant, upon whom the burden of 
proof rested, offered no evidence to establish what Lt. Cole¬ 
man intended wffien he executed Form 41 on December 23, 
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1943 at Pyote, Texas; no evidence that he then, or at any 
time, manifested any positive intent to change the bene¬ 
ficiary of his insurance; and no evidence that he had in¬ 
quired for a form with which to change, or what procedure 
he should follow in order to change, his insurance bene¬ 
ficiary. Further, Appellant offered no evidence that any 
Forms 41 which had been misused or misdirected in other 
instances had been executed at Pyote; or that anyone else 
in insured’s squadron, processed at the same time, had 
executed Form 41 in error; or that the particular Form 41 
insured did execute was sent to the Veterans Administra¬ 
tion, as had been the case with regard to all other Forms 
41 which had been erroneously used or misdirected. Could 
the Trial Court have been other than unimpressed by Ap¬ 
pellant’s contentions that nevertheless Lt. Coleman used 
this Form 41 to change the beneficiary of his insurance 
policy ? 

The fact is that there were then in effect War Depart¬ 
ment circulars and Veterans Administration regulations 
providing the proper procedure for changing beneficiaries 
of government insurance policies, and there were regular 
Veterans Administration forms to be used for this purpose. 
Appellant offered no testimony showing that such regula¬ 
tions and such forms were not available at Pyote on De¬ 
cember 23, 1943. On the other hand, Lt. Coleman was 
required and ordered under Army Regulations to execute 
this Form 41 for the purpose of designating the name and 
address of his wife so that she might receive his six months’ 
gratuity in the event of his death. This is substantiated 
by the order of the Secretary of War, and signed by the 
Chief of Staff, General G. C. Marshall (Par. IV (4) of 
War Department Circular 71, J. A. 69A), providing, in 
part: 

• Responsible commanders will take immediate 
steps to insure that W.D. A.G.O. Form 41 is submitted 
for every officer • * * who has not previously sub¬ 
mitted such a form * * V’ 
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There is no evidence that prior to December 23, 1943, Lt. 
Coleman executed any other Form 41; actually the Form 41 
he did execute on that date was the only one in the War 
Department files; and the only reasonable assumption to 
be attributed to his act in executing this Form 41 is that 
he did so in compliance with the order of the Secretary 
of War and for the six months’ gratuity purpose for which 
the form was intended. 

Reference to the Form 41 (J. A. 67A) which Lt. Coleman 
executed shows that, if he had a wife, he had no choice 
but to designate her as principal beneficiary of such six 
months’ gratuity; the Form was kept in Army files, in 
accordance with Army regulations covering the six months’ 
gratuity; the War Department considered the Form as 
having been executed by Lt. Coleman for the purpose for 
which it was intended; and upon his death the Department, 
on the basis of this Form 41 of December 23,1943, paid his 
widow, Appellant, the six months’ gratuity in the amount 
of $1,485, and also arrears of his pay amounting to $782.30. 

Despite the foregoing; despite positive evidence intro¬ 
duced by Appellee that Lt. Coleman did NOT intend or 
desire to change the beneficiary of his insurance, as sub¬ 
stantiated by his two statements on his last furlough home, 
a month after he executed Form 41 (J. A. 51A and 57A); 
and despite complete lack of proof by Appellant that he 
intended Form 41 contrary to War Department require¬ 
ments for executing the same; nevertheless, Appellant pur¬ 
sues the fanciful allegation that since some decisions have 
recognized this Form 41 as a change of beneficiary of in¬ 
surance, it was error for the Trial Court not to do so. Ap¬ 
pellant cites eight cases wherein Forms 41 were in evidence 
and w’here the courts had held that the insured intended 
to change the beneficiary of his insurance. Roberts v. U. S., 
143 F. 2d 573; Van Doren v. U . S., et al , 68 F. Supp. 222; 
Woods v. U. S., 69 F. Supp. 760; Hartman v. U . S., et al, 
78 F. Supp. 227; Senato v. U. S., 78 F. Supp. 536; Shapiro 
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v. U. S., 166 F. 2d 240; Farmakis v. U. S., 78 F. Supp. 287; 
Citron v. U. S., 69 F. Supp. 114. But Appellant has failed 
to refer to the fact that aside from the Form 41 there was 
ample additional evidence in those cases establishing that 
the insured had, prior to or after his marriage, clearly ex¬ 
pressed to her or to others his intention to change the bene¬ 
ficiary of his insurance to his wife, OR had gone to the 
proper office and requested proper form for that purpose, 
OR had executed Form 41 given him through error of the 
clerk, OR after executing Form 41 had stated or written 
that he had changed the beneficiary of his insurance to his 
wife, OR had so intended in his use of Form 41. 

In only one of these cases (Van Boren v. U. S., supra) 
did a District Court find that a change of beneficiary of 
insurance had been effected solely on the basis of the exe¬ 
cuted Form 41. Reference to the record there indicates, 
however, that the designated beneficiary of record of in¬ 
sured's policies, his father, did not even appear but al¬ 
lowed this case to go by default against him; that no evi¬ 
dence as to the intent of the insured when executing Form 
41 was introduced; nor was it even established that the 
form was intended by the Army for gratuity pay; and con¬ 
sequently the court had no basis for deciding differently. 

Appellee submits that the decisions of the appellate 
courts are controlling, and reference thereto establishes 
that only iclien the evidence showed the clearly expressed 
intention of insured to change the beneficiary of his insur¬ 
ance, in addition to and apart from his execution of Form 
41, have the higher courts accepted the Form 41 as the 
affirm alive act carrying into effect such expressed inten¬ 
tion. Roberts v. U. S., supra; Shapiro v. TJ. S. f supra; 
Rosenchein v. Citron, — App. D. C. —, No. 9623, decided 
July 12, 1948 (Citron v. U. S., supra). 

The courts have not, therefore, as Appellant urges, per¬ 
mitted claimants to establish the intent of the insured 
merely by inference from Form 41 when executed. There 
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has always been required in these cases, excepting Van 
Doren (a lower court decision), collateral evidence of the 
intent, in addition to the executed form. 

Particular reference should be made to Rosenschein v. 
Citron, supra , decided by this Court on July 12, 1948. 
There the evidence was that insured and his wife went 
together to the Army Finance Office where he specifically 
requested the form to change the beneficiary of his insur¬ 
ance, and that the clerk gave him a Form 41 which he took 
to the Post Exchange and filled out in his wife’s presence, 
thus establishing the intention plus the act to accomplish 
the same. This Court, therefore, held that he did all that 
reasonably might be expected of him to accomplish his pur¬ 
pose and effectively change his beneficiary. 

The instant case is readily distinguishable, in that not a 
scintilla of evidence was introduced by Appellant to show 
that Lt. Coleman asked for a form with which to change 
the beneficiary of his insurance when he executed War De¬ 
partment Form 41; in fact, no evidence whatever was pre¬ 
sented that in so executing Form 41 he intended anything 
other than complying wdth Army regulations by designat¬ 
ing his w’ife to receive his six months’ gratuity pay. In 
addition, on behalf of Appellee, there was presented evi¬ 
dence that within four weeks after Lt. Coleman filled in 
said Form 41, he twice stated, on his last furlough home, 
that if he didn’t return, his mother, Appellee, would have 
his insurance. The Trial Court, having heard this evidence 
for Appellant and having observed the demeanor of the 
witnesses on the stand, found that this testimony was “pos¬ 
itive evidence to the effect that he did not intend or desire 
to change the beneficiary from his mother to his wife * * 
(Judge’s Memorandum, J. A. 9A, 13A). 
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(4) Appellee’s Evidence. 

As a last desperate effort, Appellant suggests that the 
Trial Court should have decided that Lt. Coleman had 
changed his insurance to her (a) because he “had a strong 
desire to care for her”; (b) because he “had little time to 
think of such matters as insurance”; and (c) that old 
bogey, war-time confusion, accounts for his “failure to exe¬ 
cute the officially correct forms.” 

Of course, all this is but to say that this Court should 
treat as done that which Appellant wishes to have done, 
and should give effect to Appellant’s will, and not to the 
insured’s will. The District Court in Florida answered 
similar arguments in Ramsey v. U. S., 72 F. Supp. 613, and 
stated what might well have been the situation here, 
namely: 

“Upon the evidence submitted, the court finds that 
the law will not permit it to consider that done which 
should have been done, for the evidence shows too 
clearly that the insured could never bring himself to 
the point of changing the beneficiary of his insurance 
from his mother to his ivife.” (Italics supplied.) 

The facts in the Ramsey case vrere that the insured, as 
in the instant case, had been married four months prior 
to going overseas, and the Court commented it would have 
been very easy for the insured, during that time, to have 
changed the beneficiary of his insurance, but said the court: 

“The record contains no evidence upon -which the 
court would be justified in holding that insured did 
everything in his power to effectuate a change of bene¬ 
ficiary. • * * 

“Not only has plaintiff failed to carry the burden 
of proof placed upon her by the law to show that in¬ 
sured did everything in his power to effectuate a 
change in the beneficiary, but the evidence more per¬ 
suasively sho-ws that insured, either by choice or re¬ 
sponding to the influence of his mother, took no steps 
to change his beneficiary.” 
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So it was in the instant case. It would have been easy 
for Lt. Coleman, during the four months he was married 
before going overseas, to have changed the beneficiary of 
his insurance had he so intended. He had “ample time” 
to, and did, think of providing for his wife’s maintenance 
and support, to discuss with her and then take out for her 
an allotment of $200 per month from his pay; he had 
time to, and did, designate her to receive his six months’ 
gratuity if he did not return; he had time to, and did, 
consider her pension rights in the event of his death; 
he had time to, and did, consider his obligations to and 
his responsibilities toward his mother and his younger 
brother, and to discuss their future financial status and 
his $10,000 government insurance they would have if 
he did not return. It seems, then, rather a strained if not 
ingenious argument for Appellant to urge that Lt. Coleman 
“had little time to think of such matters as insurance.” 
It seems more reasonable to conclude that Lt. Coleman’s 
proven positive intention to keep his insurance for his 
mother (Appellee)—rather than any war-time confusion— 
accounts for his “‘failure to execute the officially correct 
forms” whereby, had he so desired, he might have changed 
his insurance to Appellant. 

The real indicia of Lt. Coleman’s feelings is available 
in the testimony introduced by Appellee, which established 
so clearly that insured intended not to change the bene¬ 
ficiary of his insurance but intended that Appellee should 
receive the benefits thereof in the event of his death. He 
stated this, in effect, during his last furlough at home, both 
to her and again to a friend of the family, a disinterested 
witness of recognized standing in his State, who corrobor¬ 
ated the insured’s conversations. During the last several 
years of his life Lt. Coleman’s parents were separated, and 
although his father partially provided for Appellee’s sup¬ 
port, she was required to work in order to supplement her 
income and meet her expenses. During his summer vaca¬ 
tions from school, Lt. Coleman also found employment and 
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contributed to the expenses at his home. He and his mother 
shared more than the affection which normally would be 
expected to exist between a mother and her son; they dis¬ 
cussed their finances, and he was deeply conscious of her 
financial situation and financial responsibilities, so much 
so that on his last furlough he requested her not to secure 
a divorce until he returned from the war so that he might 
discuss with his father the financial settlement to be made 
between him and Appellee. It is obvious that the only 
logical reason why Lt. Coleman did not at any time discuss 
his insurance with his wife, Appellant, or write to her about 
it, is that he had no intention of changing his insurance or 
naming her as beneficiary, and he did not want to inject it 
into his marriage relation because of the possible martial 
friction which would result. 

Yet Lt. Coleman was deeply conscious of his obligations 
and responsibilities as a husband when he married Appel¬ 
lant. He did discuss their own finances with her; he took 
care of her expenses during the four months they were 
married; he talked with her about an allotment to her from 
his pay to provide for her in his absence and then executed 
the necessary papers while at the Army Air Base, Pyote, 
Texas, so that she might receive $200 a month for her sup¬ 
port. Also while at Pyote, he executed War Department 
Form 41, so that she might, in the event of his death, receive 
his 6 months ’ gratuity (and she did receive said gratuity in 
the amount of $1,485, and arrears of his pay of $782.30 after 
his death). He knew that she would receive a pension as 
long as she lived and remained unmarried, if he did not 
return, because he so stated during his last furlough at 
home (she has been receiving a pension of $50 a month, 
increased by law to $60 a month). He knew that she had 
been employed before he married her and could easily 
secure employment if he did not return (she did secure 
employment after his death and is now employed). 

In the light of these facts, Appellant is not warranted 
in contending that merely because of insured’s marriage 






to her it was liis duty to make out his insurance to her and 
that he must have so intended Lt. Coleman showed his 
concern for her welfare by the foregoing acts on her behalf. 
But because he married, he did not have to forsake his 
mother; he remained faithful to her as well, and was deeply 
conscious of the debts he owed her for her sacrifices down 
through the years. Just as he w T as considerate of his wife 
in the provisions he made for her, so by keeping his mother, 
the Appellee, as the beneficiary of his insurance did he 
show her in the only way he could that she and his younger 
brother would be taken care of in the event he did not 
return. 

CONCLUSION. 

The Appellant offered in the Trial Court no proof in this 
case of any expressed intention on the part of the insured 
to change the beneficiary of his government insurance 
policy and no proof of any positive, affirmative, unequivo¬ 
cal acts to effectuate such intent, if he had such intent. On 
the other hand, the Appellee presented testimony which 
the Trial Court accepted as positive evidence to the effect 
that insured intended not to change the beneficiary from 
Appellee to Appellant. 

The Trial Court therefore very properly found: 

‘ ‘That the insured did not, during his lifetime, 
change the beneficiary under the said policy No. 
N-6161643 from his mother, the defendant, Mabel Ger¬ 
trude Coleman (Appellee) as the principal beneficiary, 
to the plaintiff (Appellant). That at the time of the 
death of insured, the defendant, Mabel Gertrude Cole¬ 
man, continued to be designated as the principal bene¬ 
ficiary of the said policy.” (Judge’s Memorandum, 
J. A. 9A, 16A; parenthesis supplied.) 

The Trial Court clearly stated its conclusion.: 

“After reviewing the evidence in the case and ap¬ 
plying to it the rules of law which have heretofore 
been laid down in many Court decisions, I can arrive 





24 


at no other conclusion but that plaintiff has not sus¬ 
tained the burden of proof cast upon her in showing 
that the insured had expressed an intention to change 
the beneficiary in his policy and had performed any 
affirmative act which went as far as he reasonably 
could, under the circumstances, to carry out that inten¬ 
tion. In consequence, the finding must be in favor of 
the mother, Mabel Gertrude Coleman.” (Judge’s 
Memorandum, J. A. 9A, 14A) 

Appellant has failed here to point to any evidence, which 
establishes as a matter of law that she has sustained the 
burden of proof to show that Lt. Coleman changed his in¬ 
surance to her. 

Appellant’s Exhibit 10 (J. A. 76A) no more constitutes 
in this Court the affirmative act to establish intention of 
the insured that his wife (Appellant) was the beneficiary 
of his insurance, than it did in the Court below. Neither 
has it grown in weight since the trial so that more should 
be attached to it here, nor has the Appellant discovered 
any cases which establish that as a matter of law this form, 
standing alone, constitutes either the intent to change or 
the affirmative act to give effect to this intenion. 

The judgment appealed from should be affirmed. 

Respectfully submitted, 

James T. Clark, 

Roger Ratcliff, 

725 15th Street, N. W., 
Washington, D. C., 
Attorneys for Appellee 
Coleman. 
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APPENDIX. 

ANALYSIS OF INSURANCE CASES IN POINT. 

Evidence Showing Intent to Evidence Showing Affirma- 
Change Insurance Benefi- tive Acts to Effectuate In- 
ciary. tent to Change Benefi¬ 

ciary. 

Bradley v. U. S. (C. C. A. 10) (May 30,1944) 114 F. 2d 573; 

cert. den. 323 U. S. 793. 

1— Insured flying officer 
after marriage discussed 
with wife changing his 
insurance from his 
mother to her and ex¬ 
pressed intention to do 
so “when we get to 
March Field”. 

2— He told wife when arriv¬ 
ing there that he would 
wait until he got to Con¬ 
necticut. 

3— Affidavits of number of 
his comrades that on nu¬ 
merous occasions he dis¬ 
cussed changing his in¬ 
surance to his wife; got 
their advice on how to 
effect the change; and ex¬ 
pressed an intention to 
do so. 

(Held: for mother; there was evidence of his expressed in¬ 
tent to change the beneficiary, but there was nothing 
in the confidential report or the evidence from which 
it could be legitimately inferred that it was intended 
for the VA or that its purpose was to effect a change 
of beneficiary in his insurance.) 


1— He told wife he had 
“taken care of the insur¬ 
ance at the Army Base”. 

2— He executed “Confiden¬ 
tial Personal Report” 
for personnel records of 
Air Corps in which he 
stated wife was benefici¬ 
ary of his insurance. 






Roberts v. U, S. (C. C. A. 4) (Nov. 11,1946) 157 F. 2d 906; 

cert. den. 330 U. S. 829. 

1—Insured and wife, with 1—Insured and brother of- 
brother officer and wife, ficer secured forms at 
drove to town for ex- Naval Air Station, filled 
press purpose of chang- them out and delivered 
ing their beneficiaries them to clerk, 
and naming their wives 

to receive their insur- 2—Brother officer saw in- 
ance, 6 mos. pay and sured change beneficiary 
bonus. in the several forms in 

favor of his wife. 

3— Confi d e n t i a 1 printed 
form signed by insured 
found in Navy records 
stating his wife benefici¬ 
ary of his insurance. 

4— Copy of same form in 
handwriting of insured 
but not signed found in 
his personal effects also 
named his wife as bene¬ 
ficiary of his insurance. 

5— Card from CO of his 
squadron sent to his wife 
after his death stating 
she was beneficiary of his 
insurance and this was 
from official record kept 
by squadron. 

6— Beneficiary slips showed 
Roberts designated his 
wife as beneficiary of his 
bonus. 

i 

(Held: for wife, as there was evidence of insured’s express 
intention to change his beneficiary, and he set in mo¬ 
tion the machinery devised by the U. S. to accomplish 
the desired result.) 
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Collins v. U. S. (C. C. A. 10) (Mar. 17, 1947) 161 F. 2d 64; 

cert. den. 331 U. S. 859. 


1—Insured officer showed 

wife VA form 336 re¬ 

quired by regulations for 
change of insurance ben¬ 
eficiary, which he had ex¬ 
ecuted naming his wife; 
told her what it was; 

later told her to give it to 

her Father if anything 
happened to him as he’d 
know what to do with it. 


1— Executed VA form 336 
required by regulations 
for change of insurance, 
designated his wife, kept 
it in his files. 

2— E x e c u t e d will naming 
wife as sole beneficiary; 
showed it to her; left it 
in his files with Form 
336. 

3— After his marriage and 
birth of his son he had 
changed private insur¬ 
ance beneficiary to his 
wife. 

4— Before his death he made 
frequent references to 
his insurance and that 
his wife was his benefici¬ 
ary. 

5— Carbon copy of Form 336 
was found in his personal 
effects. • 


(Held: for wife, as there was not only the expressed intent 
to change but also positive, affirmative action on his 
part; he did everything that was necessary on his part 
to evidence a change of beneficiary.) 
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Mitchell v. U. S. (C. C. A. 5) (Jan. 14,1948) 165 F. 2d 758. 


1—Insured on wedding day 
went to what he consid¬ 
ered proper agency at 
field to have insurance 
changed to wife. 


2— Afterward he told his 
wife he had policy made 
out to his mother but he 
was taking a policy out 
in name of his wife. 

3— On furlough home before 
going overseas there was 
contradictory evidence as 
to what he told his 
mother as to his original 
certificate of insurance 
in her possession in 
which she w T as named 
beneficiary. 


1— While being processed 
for overseas at Grand Is¬ 
land, Nebr., he executed 
Bomb Wing Form with 
wife named as benefici¬ 
ary. 

2— Brother officer testified 
they both had been ad¬ 
vised Form was to desig¬ 
nate beneficiaries of their 
insurance in case of their 
death. 

3— Later in talking with 
brother officer, insured 
stated his mother had 
been his beneficiary but 
he had now changed it to 
his wife. 

4— Insured left will leaving 
entire estate to his wife. 

5— He wrote his wife from 
England asking if she 
ever got papers for his 
insurance. 


(Held: for wife, because insured not only intended to make 
his wife his beneficiary but he had affirmatively acted 
to make her such.) 
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McKewen v. U. S. (C. C. A. 5) (Jan. 23,1948) 165 F. 2d 761. 

1—Intent of insured infer- 1—Insured signed “Officers’ 
able from 3 official docu- Data Sheet”, stating 

ments he executed after twice therein his wife 

his marriage. was beneficiary of his in¬ 

surance. 


2— He filled in a “Govern¬ 
ment Insurance Report 
Form”, stating he had 
designated wife as bene¬ 
ficiary. 

3— Thereafter, at overseas 
base, he executed another 
“Officers’ Data Sheet”, 
listing his insurance and 
stating his wife benefici¬ 
ary thereof. 


(Held: for wife; intent and effort to change insurance 
being evidenced by 3 official documents, executed by 
insured and in the hands of the Government.) 




Shapiro v. U. S. (C. C. A. 2) (Mar. 4, 1948) 166 F. 2d 240. 

1— Insured stated to Battery 1—Insured filled out Form 

Adjutant he wanted to 41 clerk gave him, nam- 

change insurance to wife, ing wife beneficiary, and 

he having recently mar- officer witnessed it. 
ried. 

2— Subsequently he told his 

2— Again day or two later wife and a friend that he 

he stated to same officer had changed policy to 

he wanted to fill out form her. 

to change beneficiary. Of¬ 
ficer told clerk to give 3—He told his C.O. he had 
him form to change in- done so and he and 

suranee beneficiary. brother officer calculated 

, insurance benefits to 

their wives. 

(Held: for wife, there being both the act and compelling 
testimony of his intent to effect a change of beneficiary 
of his insurance.) 

Egleston v. U. S. (C. C. A. 7) (May 12, 1948) 168 F. 2d 67. 

1—Insured’s C.O. wrote at 1—Insured wrote wife’s 

insured’s request to VA parents after his mar- 

stating insured desired to riage that he was carry- 

change beneficiary of his ing $10,000 insurance 

insurance to his wife. “made out to her”. 
Later the C.O. and com¬ 
pany clerk gave affidavits 2—Insured wrote his wife 
confirming this. to have his insurance 

changed with VA making 
her principal beneficiary 
and his mother contin¬ 
gent 

3— Wife wrote VA to this 
effect but did fciot send 
insured’s letter to VA. 

(Held: for wife, because insured intended to change his 
beneficiary; wrote affirmatively doing so; and made 
his wife his agent for the purpose of completing the 
change.) 
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Ramsey v. XT. S. (D. C. Fla.) (July 31,1947) 72 F. Supp. 613. 

1—Insured officer told his 1—Insured wrote wife he 
wife in presence of her had properly filled in 
mother he had changed paper transferring insur- 
his insurance to wife as ance to her. 
his beneficiary. 

2— Wrote wife that in event 
of his death she would 
get his insurance spread 
over the years. 

3— Two brother officers tes¬ 
tified that insured had 
told them he had changed 
his insurance to his wife. 

(Held: for mother, for evidence showed clearly that insured 
could never bring himself to the point of changing 
beneficiary of his insurance from his mother to his 
wife; that he had plenty of time to change had he so 
desired; that there was no evidence he did everything 
in his power to effectuate a change of beneficiary.) 

Rosenschein v. Citron (App. D. C.) (July 12, 1948) — App. 

D. C. —, No. 9623. 

1—Insured accompanyed by 1—Insured executed Form 
wife went to Finance Of- 41 designating wife in be- 

fice where he requested lief that that form was 

form to change benefici- for the purpose of chang- 

ary of his insurance; ing the beneficiary of his 

AGO Form 41 was hand- insurance to her. 

ed to him. 

(Held: for wife, because clearly he had formed the intent 
to change his beneficiary, and he used the form given 
him for that purpose, doing all that might be reason¬ 
ably expected of him to accomplish his purpose to effec¬ 
tively change his beneficiary.) 
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Farmakis v. U. S. (Dec. 23, 1947) 78 F. Supp. 287 (now on 

appeal to App. D. C.). 

1—Insured officer told wife 1—After marriage, he told 
before marriage he wife he had changed in- 
would change his insur- surance to her. 
ance to her, and he re¬ 
peated this on the day of 2—Showed wife his personal 
the marriage. affairs sta t e m e n t and 

Officer’s personnel ques¬ 
tionnaire, both stating he 
had $10,000 insurance 
and that his wife was the 
beneficiary. 

3— Two brother officers 
stated he told them he 
had changed beneficiary 
of his insurance to wife. 

i 

4— Brother officer stated in¬ 
sured said he believed 
that by executing his per¬ 
sonal affairs statement 
he had changed benefici¬ 
ary to his wife. 

5— Insured executed two 
AGO Forms 41 showing 
his wife listed as his ben¬ 
eficiary. 

6— Insured left will leaving 
entire estate to his wife. 

(Held: for wife, because insured intended to change and 
thought he was so doing when he executed designation 
of beneficiary for his 6 months’ gratuity.) 
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